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VALUTS ANT TEr SCCTAT. ORDER

1. From Value to Raticnal Action

The besic building block of sociel theory is precticsl in-
fer=nce, the Logical relation we ccnsciously cr unconsciously
refer to for dnderstending, exvleining end predicting humen
action. Aristctle intrcduced orzcticel inference zs & way of
linkine the good or desirshle tc the sction that was good,
right. Recent thought treats it es the arorovriste form of
reasoning from means to ends, foels. /1/ Ends sre brecadly
chezrac terized by velues, which must be, to »ut it at its lowest,
one of the veriebles upon which the desiredness or egoodness of
ends cderends. The notion thet zction, &nd more yprscicsely the
choice among f#asible ecticns, is ourposive, is imrlicit in
such rcasoninsg, s is the possibility of using its premisses,
if sufficiently svecified, for teslline whetbher en action that
snrlieé scme means tc some end wes ratiznally chosen or not,
or how strong, hcw cemending & criterion of rztionality itrsatis-~
fied. Sienificantly, Miss Anscomhe regerds calculetion as an in-
teerzl element of precticrl rewscning. Tt would help clarify
further thcught if "choosing" were distinguished from the mere
"texing® of an alternstive, - & distincticn thet depends on the
element of cslculestion, gnd that revealed vreference and empir-
icism do not find congeniczl.

Coempered tc prectical inference which cen yield caus&l theories,
even =zuanly confirmed hyvotheses cf correlaticns, inter-dependences,
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implicit functions lsck ambition. They amount to potentiesl evidence



thet cezn undernin sociel thecry, but they do not constitute socizl
theory. Tn this sense, the narrowly positivist tradition that is
reflected in much cf macro-eccnoiics end macro-eccnometrics, o-d
structuralist and finctionelist sociology is s negstion of such
thecry. Its self-righteous refussl to "look inside people’s hezés”
end to see human choices as the calculated fitting of means to ends,
allows it to nwroduce 2 ranre of things from forecesting models to
mere strings of words, but precludes it from vroviding explanstions.

Unlike the g&sical sciences, inference gresupposing vurrposive-
ness is prover to the study of reascnring beings, and cennot be svoeid-
ed without inordinate loss cof content.

This, it seems to me, is what gives ends znd the vzlues they
carr¥y & sreciel rcle in the sociesl sciences. It is all very well
"to teke them as given", but if they are, cen they azvcid being un-
intellicible? - 2né is not the explsnation of zctions built on them
cut short before it starts beinrs interssting? An end has rresumnbly
attributes, nroperties thst meke it sensible for men to somly mesns
in ~rréder to sttzin thexm. These attributes, scme or zll of which we
mey censider to be "vilueg", serve es mctives; in being Zwruted to
¢n end, trey sre ca.zble of identifying the action simed at the
end as raticnsl or not. Value, in this very brosd sense, is an
indefinite, onen-ended, slmost inchoats ccncert. Tt is not st ell
obvious that we cen do bettsr by tresctine it as referring to a
nsrrower, closed cless of "hicher" moresl sttributes, Tn the vresent
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gy, T will trest them both &s moral reacons furnishing norms for
ne
conduct thet couldﬁbe exvlained by individual sdventsge /cr, ss

ig som=times putj?indiviéual utility-meximicetion/, end s trudent-

ial rescsons furnishing the substantive ccnteet of individual ad-



ventage.

Verv useful work has been and will yet be done within the
"scsrce mesns to given ends® paradigm. In addition, this tra-
dition imposes seglutery mentel discirline, cf which there is
never too mnuch eround. 3ut it is ostently limited, &nd the clear
¢istinction it mromises between the vositive end the normative
is somewhat fictitious. ¥ho hes "given" the ends? - how do we
know thet he hes? - zné if he did, did he do so for a2 resscn?
Tt is not zlweys vossible nor fesirable to shut out questions
of this «iné. Hewever, if they do get asked, - snd sociel chcice
theory, roliticz1l rhilosothy end history must now ané egein esk
them, even if meny brenches of econcmics cen get by without it,
- we finé ourselves studying ends. The iron curtain between "is"
znd 'ousht" mey then turn out to be more permesble than it looks
frcm efer.

For it is ccnceiveble that if we vut ends, their vslues end
the side ccnstreints of zction within the exnlicandum r:ther tran

outsicfe it, the vory distinction between ends and means will stert
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locizine s:urious, or &t lessct erbitrery, & metter of c.portunistic
convention. The chcice of meens msy cr may not be retionel, ex-

r1l5ceble with resrect to scme end, but need one, or c&n cne sl-

weys, stov at the point wkere this end ends? It is elweys nossible

to ec cne e wn further end similerly exrlein, or fzil to exrlsin,
the choice ¢f tre end in cuestion. Tt cen elways be shown, by
rracticsl inference, tc %o thes mesns to & "fyrtrer" end, and
trat end, in turn, cen likewise be unmaskecd tc¢ reveal its nsturc

£s o means to vet sncther, furt-er gnd and so on. Either we fece



an infinite regress, & sort of endless svirsl, or we finally run
up ageinst sn end which, cdespite 211 ocur hermeneutic ingenuity,
is egenuinely inexrliceble, non-instrumentsl, velusble ner se

¢nd hence "finel". There is no third slternstive, nc "middle".
But the two slternestives, the instrumentsl end the finel, are
not "out there" in the world of ascertainable fects, nor =re
they merely the conseguences of our definitions. They are, to
#11 intents &ndé purvoses, two opyosing subjective Jjudgzents
reeched cn grcuncds snother resscneble rerson may but need nof
share. An end is finel when we cennot clausibly think of snother
end or an associested value thet would explein why it is chosen.
But when do we give up trying?

Tske the ends tret ere #lmecst universslly treetzd &s non-
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instrumentsl, suc~ &s well-beinr, ha: iness, fulfilment, gcod-
ness, or /in another register/ eternal salvaticn, - whether our
cwn, or of loved cnes, /incluéing, for the mcre fierce kind of
sltruist, &1l humrnity/. T7f we find it herd tc thin't of =lsusible

rezsons why wellb=ine shculd be desired, heppiness is worth pur-

0n

uine, and goodness is an attrioute cf oraoferadle ststes of
zffairs, we efféctively sentence them to be dismissed zs tautc-
logies. The ver: e:.tem~t tc exnlein them #s fztuous. Hreroiness
nakss havrpy, focodness is nreferraed to hadness, setisfaction
sFrtiefies. Nothins mere infermative csn be seid. Cn the other
hand, if we :zcrsevere enc¢ look arcuncé for introspective evidence
or other clues, we mey decicde thet wellbeing is the mesns en-
ebling us tc trenscend subsistence znd address "hiegher-order wants'

fulfilment ie the rroper use of our feculties lesding to their

develcrment, while eternsl salvaticon is our contribution to



Cef's purpcose. Thus we provide st lesst verbel exnlications, al-
beit of disputable content, thst tresnsform final ends into in-
strumentel cnes. The exercise cen go on and on until our natience
igs exhausted. The stecop is where we put it.

Wrat is true of "final' ends in this context seems to me to
be true of unexplzined, excgenously "given' contreints. It may well
be just a matter of Jjudegement whether to treet lews, right, rule,
end even perhacs certszin vhysicsl features of the sociel lendscare,
es beine themselves '"chosen" in view cf their instrumentsl charecter.
Endosenocus and exogencus are sepere ted by the sccre of the inquiry.
Tastes, final ends, unexplsined vslues, exogenous institutional
constraints begin where cur inquiry stops, and not the cther
way round.

The stoc may, of course, be called et any woint in the chain,
but scme points sre more cconvenient than others. Economics, in
rgrticulsr, has requireménts thet have given rise toc twec widely
sdopted, clessic stopping points. Cne is wrofit in the thecry of
~roducers’ behzvicur. Tt is the ultimete maximend, the finsl "value"
for the purroses of the thecry. This is no deniel of the plesusible
sucposition that if the firm meximizes profit, it is beceuse its
owners went the profit for something thet is even more "final".
3ut that ir no lonrer within the theorys it is enother stcr:.

Tha otrer clessic stevping voint is the preference-ordering of
finzl consumnticn goods in velue theory, though the crdering is
avowedly wide oren to further snalysis in terms of diverse "wants",
nhweicel and uvsychelosicsl dispositicns from which the ireferences

for civerse gcods could be derived.



Stopvpine points are willy-nilly used in sny socigl theory that
links ends and means. But when its scope is outside economics in
the nerrow sense, it is no lonrer very obvious where they can most
conveniently be vut. The guestion of their suitsble vnlezce orens up
deep divisions. Cne is between individuslist zné holist explanab-
ions, individuel and collective values. The other is hetween cog-
nitivist end ncn-cognitivist mete-ethics. Which side of such di-
visions we come dcwn on, hes consecuences for the way we meke sense
of sccial orders, an¢ the kind of order we would recommend. Alter-
nztively, our rreccncecticns about the right sort of order mey leed

us to teke one side or the other, - for only by teking the "right"

n

i¢e cen we render v-lues, rrinciples and rules consistent with
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ology of Weltenschauung within which we feel comfortsble.

of

Zither way, the stopping pcint metters.

7. Ccegnitive values, revealed rrefer-nces.

Eclicts end individualists sre st dscgers drswn rs if the
rercsy of the cnes wers £ serious threst to the feith rrsctised
by the others. ‘“luch ¢f this hostility ceems overdone. The reciprccel
thkreet is real in some respects only, and thcse are mostly ccnfined
tc two fields. Cne jc whet Forver cs1lls "historicism" &nd thst slso
extends to "orgenicism": the other is what T should c:ll value-
rolism. Cutsicde these, cecumenisn would be guite safe. Let me try
e¢nd surrest the i¢ree of leeitimsate ccexistence.

James Coleman, & scciolopist with fsultless methodclorical
individusliet cradentiels, chbserves g swera of gnats mede up of
identifisable individuel gnats, sné finds thst it is ectins &s if

it were & single entity directed by its own gozls. He rscommends



treating it s an actor cslled & swerm. /2/ It is uite conceiv-
able that with some «nowled-e of entomology, one could exrlain,

by refersnce to the motives &nd oprertunities of individuel gnats,
why the swarm dsrts this wsy or thet, vet still holds together.
But there would be little point in meking the effort. The gnsts
are 511 the same, their roles sare undiffer=ntisted, end vrobably
nothing would be gsined ncr lost by mekine the methodolopiczl in-
dividuslist hypot esis thast theyr interect by each dcing what it
ceems best on the essurmption trst the cthers will be dcing what is
best fcr them. /3/ Fere, hclism it a hendy short cut. “hether such
a2 thinr 7s ¢ swarm, or "society”, "state", "community" and other
notorious holistic terms, 'reslly" exist cr, as Hayex insists,

sre mere mentel mcdels /Heyes, 12952/ is,

"

s fer as T c&n cee,
beside the oint. The worfs neither can nor need be evoicded.

The mutuel threst goes nct reside in hclistic concents, but in
tre use they sre “ut,in f£eciding whether the whele is or is-not
the sum of its .erts. Ior indivicuslists, it is nct: they have
Cccrir on their zide. For reliste, it ig: they cen invoke Aquinss

If it is, certsin thecriss sfhout cert-in ccirogite entities, such

1

e tre "lerce grcour', sellcrs znd dDuyers

(=]

ntirecting through &
serket, society, the rzce, etc. cin only bec scecueie if they cen-
not be deccmrosed, withiout lseving eny residue, intc thecries zbecut
the mcti-ns of the individ izl members of the é}htjty in guesticn.
Strting it the cther »ay round, in the rolist tredition 2 theory
shout individueis s members of zulti-terson entities, no matter
how crrofully it difterentistes between t-em by tv e, clsss or

role, snd bcowever subtly it erests the interde—enfence between



them, will still feil to be 2 socisl theory worthy of the neme.

Fer holiste, & theory zbcut society built from the sssumitions of
methocdoloricsl individuelism cen only be right by sheer, statistic-
ally imrrobeble =zccident.

However, & hclistic explsnestion of the ’szctions’® /if one mey
cell them thet/ of society must proceed by precticsl infer-nce no
less than the methodoloricsl individuslist c¢ne, or it will describe
but fzil to exnlsin. For, to be true to itself, it must maintein
thet its subject is & single zctor in & mere then metachorierl
sense. folist theory must not Cemezee itself by claiming thet the
single zctor in ouesticn is mindlessly staggering zround the
social scene, weaving petterns whose regulerities are wholly in-
dependent cf ifs motives, or thst it hes ncne. /Needless to say
that if there are no rerulsrities, there is no treory/. If its
actions ere rurrosive, hey must be serving ends whose celection
is in some sense instrumentally cdetermined, end is intelligible
in terms of the vzlues crzfted on the ends. The holistic rctor,
in other wordés, hss holistic velurs.

Wow this need not be understood es & serezrate, unccnnected
velue systen comteting with individusl velues. Cn the contrery,
the holistic zctor is suzposed to be motivsted by vFlues thst
mény individucls also skare. Co-muniteriszrs and scciclists, many
of whem zre holists thourh not meny reccrnize it, do not »rofess

bereft

[62]

ends tret liberel individuslists must reject or resird o
of value. Tf znything, it is the price communitsriens end sociszlists
would be willing to tey and the decntologicsl constrsints they
would trensreress for these ends, that zre iﬁacceptsble to the

ovvosite cemp, &nd nc doubt vice verss.



Tf it nevertheless makes sense to call certain velues that

both helists 2nd individuzlists rrofess "holistic", it is be-

(o]

cuce these ere sttributes of ends nc one cen attein for himself
elone. He cen im et them only by seekine either to persuade
cthers in his group to £im at them too, or to have them somehow
imrosed on others in his grcur. Bolistic vslues are indivisible /4/:
&n individusl cennct finely regulete the "smount" he obteins by
merginel =djustmentc in the "guantity" cf mesns he devotes to
them. Tf he resches & holistic velue, many others - typically,
&1l members of & compound entity - must resch it, too, and or-
dinerily he cannot have more of it without meny other people,
tco, heving mcre c¢f it, though not necessarily in the same pro-
corticns.

The @ismarate examvles of holistic vezlues that spring to
mind aéd up to the daily bresad of & community’s volitics. No
one cen chut sex-shops and sweep vornogrsphy from the streets,
clezn up corru-tion, restore the csthedrel, elect & gcvernment
of ecclogists, ncurish artistic crestion, give the young access
onl¥ tc what is fit for them, and so forth, unless he cen do it
for the whole neighbourhood, the town, the entire society. Tt
is likewise imrossible tc have economic growth, the promction of
'strategic technologies®’, 'industriel rolicy’, ’fsir trade' &nd
'stebility? for any sinele individusl unless all have it /what-
ever thet means/, whether they like these thines or not eand
whether they gein or lose from them.

[~ %,V 3
ions, such es scciegl justice, soliderity or equa

values sttached to distribut-
vo( O Y\l&tc
ity \in that they

cennct be enjoved 5y cne without being chosen for some whole,



lo

the Aistributive base over which the good to be distributed is
reshuffled, chupned intc the requisite csttern.

Tn holistic parlence, it is the common good, the rublic
interest, the public wesl that reguire us to ban drugs and por-
nogrzthy, to promote high culture cver low, to have virtue pre-
vsil, to vlen the economy raticnslly, to bring sbout egquality.
Two vossible interrretstions cen be read into such expressions.
Uncer cne, the v:luesin question sre good without having to be
gcoc¢ for any one individual /they may be, but that is beside the
voint/. /5/ Their pocéness ics = matter of truth cr falsehood;
it is nossible intersubjectively tc decide which it is /a job
often #ssigned to the 'imgartiel observer’/. Here, we inhsbit
the r~alm of cognitive meta-ethics /6/, in company with Aristotle

and Aquines, but slso, in £ less arvesling tradition, with Bentham.

—

t 3
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werth stoppine to remsrk thet Renthem first formulated his
centrel provcsiticn of utiliterian ethics in ¢ menﬂer inderendent
cf éistributivs consicerations, znd added sn epslitserian recuire-
ment in a leter version slmost as en afterthought. /redro Schwartz,
1S86/. This world :is no: ceorled by closet-cognitivist utiliteriens,
frem Figou to Fere, Sen snd Hersenyi, who believe that the good of
severe]l individuels czn somehow or other be integrated, /with due
rerperd for slgebreic sign/, into 2 kind of whole end thet such
whecles can themselves be quantitetively comvared tc one another.
The other interpsretation is fesicelly non-cognitivist and there-
fores less demendinr, more innocuous, but only at first sight, -
fer in due course it leads to the ssame deep cognitivist trap.
Eow ¢o we know that the community wants & reign of virtue, a

netirnel industriel policy, cocmrulsory health insursnce, progressive
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taxation, subsidized opers and folk dencing? The non-cognitivist
enswer is that we learn it, so to speak, from the horse’s mouth:
it pericdically reveels its vreferences for these vslues through
the roliticel rrocess, by scme recognized methed of socizl
choice, e.g. by voting for the corresponding programzes. What
better evidence is there thet the wutlic wants something then

thet it says sco?

3. Social Choice; *Neturel’ or Rule-Besed.

Voting, of course, is neither the only ner the mcst obvious,
normal, 'natursl’ method for reschine collective decisions. Tn
anticuity, unanimous sgreement vpreceéed by persuasive orstory
was the ncrm, ené in many tribsl societies, as well as in count-
less committee, jury and boaré meetings of our own swe, this
norm is stil csought after, thcugh not slways with complete success.
3srly Romen law loid down, /elbeit only with reserd to wat'r richts,
thet "quod omnes tangit ab omnibus euprobetur"; the rrinciple wes
teken up in @ wider context in the Justinian ccde ané crme to
be widely a2rplied in medievel Church governznent. The zurercr
Trederick TI invoked it, as did Edwerd T in sumnonine Zerlisment;
it was freouently restasted in the 1l4. =nd 15. century in meny
countries fron Eneland to Hunzery by lesrned authorities, includ-
ing Cccam. /Guine 17%-4/. Thet decisions frvcured by members
of & majoritr should be binding on e dissenting minority was &n
inncvetion that crevt in slmest surre-titiously, ﬁhrough Church
institutions. Terhens its first in~ortent appearence wes in the
covernment of the mendicant crders in the 12%. century /Gu3na
182/ and the concilisr movement lcter cracticed the methgé when

211 else friled. Suhsequently, it spread from clericel to ley
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povernment. Tt is cerbhavs not flippent to remsrk thst mendicent
frigre are quintessentielly equal, snd Church government is meant

tc he strictly ncn-violent, - two elements that o some way to-

—

werd exvlaining why majerity rule originsted where it did.

The meterielly stronrfer nsrt of any egroup can elways make the
weg'ver ~ert ggree to its decisions by beating it intc submission.
since arplyine violence is costly, ss is resistence to it, both
rarties sre better off if the wesker vart submits before violence
is uged agsinst it. However, the weaker hszlf would be even better
cff if it had neither to.submjt ncr resist violence. Tt mey there-
fore be temrted, by & show of determinestion, to deter violence
#n¢ svoid altogetkher the collective decision it dislikes. It
coulé azchieve this by misleading the strcnger helf into thinkine

mat the cost cf subjecting the wesker half by violence will be
too high end exceed the benefit of the collective decision sourht.
This wmry be either fecilitated or hincdered /it is im:zcssible to
sey which g_criori/ if neither -srty knows even spproximstely
which 3¢ stroenrser, which weeker. Tn any event, there is obviocus
room for tre-crmmitment strateries, reputetion-building, bluff
end ccunter-vluff and the czllinfs of bluffs by both parties.
Zven in the absence of miscalculation, viclence mzy not be
avoided, thoush thrre is clesarly 2 good deal of historicel
evicdence thst sometimes it casn be. Consequently, if such situast-
‘cns #re recurrent, the grourc may reach & cccperstive solutien

by ceonvention: ell concerned mey /tacitly or otherwise/ egree
in #“vence that the nropcsal cof the stron:er-lcoxing half is to
e zc¢cpted by beth halves. Like in chess where znslysis of an

unfinished geme czn induce a2 plsayer to resizn without claying
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it out, the perties in the collective decision rroblem may assess

the forces ren ed on either side, end without further pein and
strein decler~ the guestion resclved in fzvour of the stronger
force.

This wculd be the ‘natursl® sclutcn to non-unsnimity. More
nrecisely, it would de s first-order ’naturel’ solution supple-
mented by a second-order convention ¢f non-violence. The lstter
could ~lsc srise ’'neturelly’. /Tt is not wholly fsnciful to
surcest thet this is whet must be goins on under the surface
in cases of unaniaity in‘well—run committees, where sfter some
rreliminsry debete serving to raveal the force of opposing
pcsitions, cuestions are resolved without voting. Those who find
thenzelses on @het looks like the weever side may vrefer not to
manifest ncintless dissent/. Unfer this sclution, lenéd /hence
men at srns/ in esrlier timeg,eccnomic influence and possibly
also the meens c¢f mess versuasion in cur own zge, would have the
cdecisive :cver over ccllective decisicns, ané would largely
detcrimine the ’holistic veslues’ thke community declered to fzvcur
anc¢, by edorting the cerresronding rtclicies snéd laws, coused tc
vreveil. Tt is crcssine the Rubicon to move away from gn essess-—

ment of tne onvosing powers snd “nterests in kind, ané count

numters of votes insteed.

In contrest to whaf T cheracterized s the nstursl solution,
whether enriched by s viclence-evecidine convention or not, this
sclution is an ertificisl one, which deliberately sbstrects frem

all the naturslly occurrine elements of 2 dacision prcblem ber

two: the el ternatives nut uc for cuestion &né the numbers of votes
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cest for each. Cnce the nrinciple of simply sdding up votes
regerdless of who cast them, snd regerdless also of the intensity
of prefersnce or the weight of concern thst causes esch to be
cast, has been sgreed, the democretic die is cast as well.
Minority rule is imcossible since within each electorate more
than cne mincrity could be constituted, hence one minority elone
could not be decisive. Majority rule a2lone is rossible; within
it, there is & nossible choice between quelified and simcle
majority. BHowever, the.smaller is the majority, hence the larger
the mincrity, the larger is /211 other things being equal/ the
majority’s benefit from s coilective decision, since the lerger
is the cost that can be imposed on the minority. This is patent-
ly the cese in simple zero-sum redistributive decisions: by
maximising the losing minority, the winning msjority can maxim-
ise its redistributive gain. The same is true of positive-sum
decisicns that nevertheless have some redistributive chsracter.
This being tre case, any ccllective decision rule requiring
some qualified majority is vulnerable to erosion. Within eny
quslified mejcerity, there ‘s & smaller one that ras a clear
intsrest to decresse the winning majority and increase the
losing minority. The potential gzin from doing so can be profit-
ebly invested in the effort to chanece the decision rule accerd-
ingly, provided s residusl eain is left over. Any decision rule
js self-referring /whether de jure_or only de_facto/,capable
of being used for changing it. If the rule is that two voters
cen block a change /7/ in the rule, it can be chsngred by over-

compensating one of them for the loss he would suffer from the



chanre. Powever, the chenge permits despoiling two; from the pro-

ceeds, it is necessarily possible to overcompensate one.

Whet is true of a blocking minority of two is obviously

true of any lsrfer number; the marginsl blocking voter csn al-

ways be overcompensated from the loss to be imvosed on the
extre-marginal ones. Eauilibrium, in the sense of a decision
rule thst canrct be profitably changed, is reached where the
porentisal gain of the winning mejority is gt a maximum, i.e.
under simole majority rule. This is probebly the underlying

eason why the historicél evolution of democrzcy hass clearly
been directed towsrds this terminzl state, sand why simple
mejcrity rule is widely considered to be more democratic’®
than any rule reguiring s larger msjority or permitting a
smsller plocking minority.

Counting every vote for cne and no more than one /equi-

valent toc Arrow'’s Anonymity axiom/ is one of the conditions

egiving rise tc the well-known varacdex of social choice, name-

ly thet 8 sociel chcice rule incorporating this and a few

other minimally democrstic requirements is unable to order all

L

feasible socizl states of sffairs /’holistic ends’/ in & coherent,

non-self-contradictory msnner. A rational, non-self-contra-
d*ctory ordering will obtain if individual votes, i.e. ex-
rressions of preferences for alternative stetes of affeirs,

sr~ weighted by the intensity of preference, interest, con-

cern of esch rarticulsr voter. One-man-one-vote, however, is de-

sirned to expr-ss ordinel and to suvpress cardinal preference:

informaticn zbout "how much better" the voter likes the out-

come he votes for, feils to transpire.



It is ironical that such suppression is held to be &
virtue /8/, znd the I‘naturaf solution to the social choice
peradox is categoricelly rejected in democratic theory, which
insists that letting some votes have more influence on the
result than others would violate an importsnt morsl crinciple,
equality. /We should pause to note that whst it would violate
is one pessible version of equality. One cen formulate other,
equally rlausible equslity sxioms that would, cn the contrsry,
require giving some people more votgfs than to others, depend-
ing on the person or tbé questicn to be decided, or both./

Ths ueshot is that the ordinal prefersnces of different
individusls in a community, expressed es votes, are added to-
fether tc ~roduce one whole. This whole is then taken to have
expressed society’s choice. However, the segressticn involved
in this procedure is no less dubjous than in the consequential-
ist derivaticn of the coumon good from individual goods in the

Touwched wpen
denthamite traditicon, éiceuseed in Section 2 of this psrer,
which consists cof 2dding un different indivicduvals? utilities

to srrive at 'tectzl utility’, the ’sclutisn cf the sociel wel-

15

fere function’. frguably, both interpersonel utility-zggregstion

end vote-agpreraticn suffer from the sezme defect. Both propose
tc cerform imrorsible arithmetic opersticns for the seke of

Justi fving & holi tﬂc esult. Justific:zticn is allegedly found

in melipe—j o5 /?Eg/ccm;ound sum of individusl com-

vonents. Ths lstter have em:iricel, intersubjectively testeble
existence, - they sre 'resl’ 2nd so is their sum.

Democrats, 2nd utilitsrians, mey concede thet it is im-
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cossible to sdd up, or to deduct from each other, heterogenous
quantities, say »lums and walnuts. Yet they might defend voting,
as well as consequentialist reasoning to find the common good,
the public interest, on the ground that what is heterogenous

at one level is homogencus on the next higher one. On that
higher level, so meny rlums and so many walnuts are, all torgether,
so many pieces of fruit, to be counted, added or subtracted es
such, and the same is true of the preferences snd interests of
different individuals. For g1l men ere homogenous as men, &nd

so are their preferenceé, ends, values reegardless of who, zmong
equals, holds each. It is of the essence of cemocratic ethics

not to reccgnize differences of subject or object smong them.

For democrsats, the commensurability of different perscons’® rrefer-
ences must be 'znalytic?, 2 consequence of their egusl worth /2/
and the legitimacy of their sggregation is ncthing mocre then a
necessary truth that follows frem the definition cf democracy.
For this .urpose, the richt definition is that it is a collective
decision nreccedure desirned to give esch participent as much
influence on the outcome as to every other.

This, of course. is an irrefutsble defence resting on a
guasi-tsutology. Votes cen be asdded uv because they are homozen-
ous becsuse they ares equzl beceuse the voters zsre equal. The charge
of velue-holism or the grever cherge of smuggling in a whole
under the innocuous pretence thst it is really only the sum
of its :rsrts, in fact amounts to 2 charge that demccrecy is
not & satisfsctory normative roliticel theo;y. Underneath
Arrow’s varadox lurk morslly and even »nrudentielly /lo/ more

stubstantial faults.
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Such a finding, were it to b»e sustsined, does not mean that
any other theory is better. In the nature of the case, any
argunent in favour of cne is forever bound to be inconclusive.
Cbjections cof comrsreble force can be marshslled agsinst any
normetive politicel theory intended to justify any procedural
/though perhaps not sny substzntive/ rule for making collective
decisions. Selecting one lcoks inherently, inescapably relativist.

Far from deflatine any hope one mey attach to thinking about
alternative sociel orders, this conclusion is hopeful /in a
manner of sveaking/. It voints us towerd the merits of what I
have elsewhere called a 'strict libersl®’ minimalict positicn.
Thre-e is manifestly s great deal thet is wrong with socisal
choice as sucﬁ. Whichever wsy it is reached,’demccratjcally’
or otherwise, there is s strong crssumption that it wrongs some.
The varue morel notjon thst wronging some is nevertheless rircht,
-or is cdoing good "cn balance",can only be supported by affirmation;
no other suppcrt is ;ossible. The resl normative tssi of ptoliticel
theory is to delineate the cetegcry of socisl choices that are
Justified by their substantive content provided there is any,
if they csnnot be justified by the manner in which they are resched.

Since non-unanimous sccisl choice eo_ipso imposes 'dominsted’
choices on some part of the cosmunity, the problem is hardly
procedural - how to impose such chcices? - but substantive -
which ones may legitimstely oe imposed?

From here, the:e is an obvious follow-up. Kow to avoid making
all the other decisions thst sre rerhzvs not legitimate, but

resdy gt hsnd, temctingly avsilable? - especially as it is in
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the immediate interest of cne half of society to impose them
on the other helf. If the odds are agsinst good decisions,
should one not seek above all to make fewer ones, as & kind
of stochastic strategy of minimizing wrong?

The scope for legitimate collective chcices may well be quite
narrow. Deontolosicel rules to xeep the use of politicel power
within limits that sre correspondingly narrow would be well
worth devising, thcugh respect for them would be constantly
threatened by the strong temotations to use politics broacdly

ratrer than narrcwly, maximelly rather than minimzlly.

4, Rules Influence Qutcomes

Making vriér consent to ncn-unsnimous decisions subject
only to the sstisfacticn of :roceduresl conditions, is obvious-
1y nct neutrsl fcr the substzntive content of the decisions that
are likelx to be trken by this -rocedure. Cn the contrary,
perhsrs nothinz is more decisive in sheping the resulting
sccizl crder. Tt will be & redistributive crder.

Taken litersliy /11/, meicrity rule eleveted to & sufficient
¢ nditicn for socisl chcice, - &S ie suegested by the idess
of populsr scvereignty cr the surremscy of parliament - trans-
forms politics into a three-person naistribution geme". In this
game, the totsl payoff is the sum of what the three players
initially possess. If any two can agree on gny other distribut-
jon smong the three, it shsll be effected. Hence & majority
coelition of two can, bY arreeing, disnosses the thiréd. Once
the ccalition of two has teken all from the third, it beccmes

vulnerable to &z sglit. Wrichever wey the coaliticn members



shared the vayoff, the dispossessed minority cen in the next
pame tem:t one member of the mejority to desert, form a new

coslition, and agree on a new sharing at the expense of the
deserted member of the previous coalition. The poorest player
czn always destroy sn existing coalition, becsuse he can sl-
ways offer one of its rich members a large enough share of the
possessions of the other rich member to make both of them
better off. The former rich player, now that he is poor, cen
in his turn split and destroy the new coslition by employing
against it the seme bribing strategy. Derending on the bergsin-
ing solution, redistribution may take rlace not from the richest
to the pcor, but from the richest to the middling rich and only
marginally fo the poor.

The game cen be repeated indefinitely, the role of dis-
possessed goins round cyclicslly.

However, this is sn unstable result. It csn be stabilized
in various ways, cne cf which is to enforce an agreement on an
egsliterisn distribution. Such an agreement, however, is vulner-
able to defection in the same wey ss any other distributive one,
becsuse under the gfiven procedursl rule any two pleyers cen
change it in their own fsvour by ganging up on the third.
Repested exverience of cyclical dispossession, with the sum
of the supergsme being nil cr, in effect, negstive /since
the cyclicsl mcvement must have some negative utility/ mieht
thken teach the rarties to preier the stability of eraliterisnism
sné render the sgr=2ement self-enforcing.

A more likely /sné life-like/ stsble sclution might srise
if one player was, fer prectic+l purposes, a goose laying

golden eegs in each game. This vlayer would find himself the
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permanent loser, the others dispossessing her in each game of
some freshly lsid eggs, leaving her Jjust enough to go on lgying
in the next game.

The "golden egg" versicn serves, in fact, &s the common nucleus
of vositive thecries of redistribution. In such theories, some
vsrt of society uses a /procedural/ decision rule to gain in-
come, weslth or opportunity st the expense of another psrt. This
may hs,pen through the manner of raising revenue /sharing the
rattern of taxes/ or thrcugh expenditure /trensfers snd public
coods terpeted st verticuler classes of the populetion/ or non-
budsetsry reallccations cf rights and privileges /affirmative
action, restrictions on the freedom of contract including
price and rent controls, etc./ or through combinstions of these
methcds. Some theories sssume thst redistribution, whatever else

1

ct
}de
n

Gesigned to do, must redistribute from rich to noor; re-
dictribution within income categories, from rich tc rich &nd
from voor to coor, is often cverlooked. Some of the most
intzrecting results, however, ere produced by snslysing this
tyre of redistribution; rublic chcice thecry has prroduced zany
such.

Further insirht into the nsture of redistributive sccisl
crders is reined when to the interversonsl dimension sn inter-
temuorsl one is 2dded. £ coelition satisfying the procedurel

decision rule c&n redistribute inccme in its fzvour st the ex-

w3

ense of some /perhans unspecified/ wsrt cf the next generet-
jon, hy¥ fsilinr to match public expenditure with revenue. There
sr- macro-econnmic limits to how fer thiS.C?n co, but /as the
persistent lsrge deficits of such countries as Creece, ltsly,

Relgium or the United States show/, they sre rerzrkably non-
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stringent. Micrc-economics, thst is ordinsry utility-maximising
behaviour, is supposed to set limits, too, for the utility of
cresent income must be equated at the mergin to the utility of
the present vrlue of future income. Governient dissaving crowds
out rrivete caritel formstion, hence reduces future income. At
some point the zein of present income by way of more go™ rnment
servicre gnd vublic goods, trensfers or lower taxes is offset
by the lo.s cf future income due to lack of investment. This
limit, however, is liﬁAted if encurh people fail te think of
their descendants, or feel nc concern for their materiasl wel-
fare. /12/ Thoze whro hrave no descendants or who feel a3 little
concern for them, even if they were not the majority, can provide
a sufficient building block for the formation of a coalition thet
will redistribute intertemporslly, for orime fascie they can, in-
side the coelition, conmrensate their nertners with inter-personsl
geins in excrange fcr getting their way with inter-temvorsl ones.
A deficit will tren bs run even if xcst voters think thset, tekine
their concern for their descencdsnts into zccount, they would be
better off with & »=lanced hudret.

A cese cen b mede that a pure, substentively unrestricted
Tz joriterian democracy woculd end up by "churninc", taking much
/ané in the limit, sll/ of everyone'’s income under one set of
redistributive messurss and simultaneously returnine the same
income to everyone under & diffeient set of messures, whether
in money or in kind. Some would be meking /emall/ gsins, others
/szmall/ losses, most ¢f the ecin being vurely ’opticel?’, illusory,
self-cCeceivin=, due tc narticuler benefits of redistribution veing

more ccncentrzted end ccnsgicuous than its ceneregl costs /a fecter
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amply exnlored in the public dwoice literature/. Basically, most
people would be paying for most of their own redistributive
benefits, but not 211 would rezlize that this was the&r case.

Tt is perhsps easier to ccnceive of this scenario than cf its
ccntrary, nasmely that a society unkamcered by restricticns cn
jts democretic decision-mskine power will, for utility-meximising
reascns, endovenously generate e roliticsl self-denying crédinance,
a2 bezrrier to redistribuytion. /Bou llon, / Here, the basic
ergument is tba%rE%3:ednqtr3but1on earns for the winning ccelition

s % steadily otimd {mals b'sn
eAler"er slice of a GEE%&Q?-P’G, it would@ find thst its slice
resches scme mex3imum snd then stsrts tc decresse well shcrt of
the roint where redistribution is transformed into a frenzy of

a(,j(?...a.n

unrestrained and/gteziia.churnjng. Hence, in order to meximise its
slice, it would seek to mocerat: re edistribution both from rich
to poor /13/ and between srteciel interests within the rich &nd
within the poor.

Cne of the reasons why it is difficult tc put one's trust in
sn endcsrencus berrier of this xind is that the choice thet has
to be vostulsicd bhetween & given slice of & lar<e ~ie sncd the
lerger slice of e smaller yie csnnot ce made by eech individuel
for himself. Tt is only intellirible through practical inference
of the holistic kina; the winning coeglition es such must exer-
cice restraint on behslf of its members. This lcoks suspiciously
like & lfsllacy af compositicn'. le see thet it is in the interests

of

m

holistic entity that restrsint bs exercised; but how can

we trenslste this into the interests of the individuals who must
ezch decide tc vote zccordingly® Tt is true for the holistic
entity that it would maximise its ends by adouting the means

of 2 berrier; but why is it true of =nv verticuler individusl



who mexes the effective choice? There is no direct pessege from
such slobal megnitudes ss the economy-wide elasticity of work
effort with respect to the inccme tax rate, or of risk-tsking
with resnect to the c:ioitel geins tax rate, to the relevant
precticel reasoning of each indivicual who.matches his 'means?,
- the politic#1l support he cen swing behind o perticulcr re-
distributive progrsmme - tﬁo his ’ends?, post-tax reel income
and tre ncn-budgetsry sdvsnteces he thinks he czn derive from
redistributive policies, such ss nrice controls, regulation of
various kinds ané ’rents’. It is implausible to prcsent the
revr-sentastive individual ss succeeding correctly to bslance,
at the point of merginel equivezlence, his sutative redistributive
gains ezgzinst- his versonal shsre in the loss of national income
due to redistribution.

An endorenous, utility-ins»ired bsrrier would be more likely
to soring uv, in rather sz jack-in-the-box fashion, after thinfs
have sone 2 longs way nast any meximum for the winning coalition,
/never rind the median voter whke cen alweys find comrensstion
within the cczliton/. When & lerre moss of voters finally turns

rouné sné ccmes to blere redistribution and sll its works for

(W]

the velnable demage it hes done to the economic environment and
its merel underpinninges, there mey be a wholessle backlash that
hss nothine merginsl sbcut it, as hanoened in recent yesars in
Enwlend /197%/; the United Stetes /1380/ end Sweden /1GG1/. By
that time, however, redistribution has lons overshot the thec-
r=ticsl equilidbrium. The prroblems involved in an sttempted tull-
back, & 'rollinr beck® cf the size of government and the shere
of yublic exvenditure are well known, &s are the reassons that

ceuse redistributive ccelitions feirly promctly to re-form end
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start all over sgzin. The upshot is in £ll probsbility s continuing
historiczl oattern mace ur of a forweré creec cf ever more ccmrlex,
ever less transparent redistribution pericdicelly pulled up short

by psinful, wrenching conservstive stops.

5. Socisl Choice made ’too easy’.

Getting a wurely procedursl sociel chcice rule esteblished

is rether like eeting the fruit from the tree of knowledee. It
is fateful kncwledre that cannct be unlesrnt. Using the knowledge
is the sin of one —art of .society &s it imposes its ends on the
rest freely, costlessly, without risking repercussions in the
eerthly shert term, - fcr resistance, let zlone the use of force,
erginet the “common will" is inconsistent with »rior consent to
sccentinr an- outcome nrovided it is the crocduct of due process.

Social choice, wrking decisions collectively for both self and
the dissenting mincrity, becones essy. ILike venizl sin, it stirs

1ittle or no rescrse. Tt cen become & ccmpulsive hebit, too. For

+

he very eristence c¢f the choice rule /the accessibility of for-
hicden fruit/ is ¢ ~ermanent tem t:tion. It keeps preveoking society
to silit intc two virtually eousl halves, one of which will turn
out to be the winning coalition. Success in foraming it hss richly
rewardine distributicnal consequences. They go fer beyend anything
wnewn under nre-demccratic "sociel chcice'; feudal strife, the

o

matching of i

(&}
i

renisl srsinst rovel -ower, contests between town
leagues snd territorisl lords, church-stete rivcliries cver the
revenues of investiture, conflict between the landed and the
comzercisl interest, have cnly scratcred the surfzce of the distribut
ion of oroperty end income. They hed a strong effect only in the

very top layers of scociety; the niddle and the bottom used large-
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ly to keep their shere, if only because, closer to subsistence,
the offered too thin a margin for redistributicn ss rotential
victims, and their power wss insufficient to cut them among

the potential victors. One-man-one-vote hes, of course, chanred <l
that.

Under democrzcy, the winning cozlition is entitled to ¢efine
the common good for society as = whole, and by rrlstively simple
recourse to the collective checice rule it cen legislate, for eol1,
cne hclistic end after ancther, while shifting the resulting burden
at least to some extent on to the losin: cozlition.

The operesticn of the choice rule s rrotected from criticisnm
by its eutcmatic essccieticn with holietic vzlues few havs the
cour#ge /the 'r2117/ exrressly tc denisrste. Redistributicn is
always, though nct aslways accurstelz, identified with the service
of equality, sccisl justice, ccmrassicn, ’cering?, soliderity,
end scuetimes even of rrudentiel consideretions like social
stebility, the willingness cf the less rrivilepeé tc tolerste
the existing sccial crder, #nd so forth. The 'cbiective’

ists used to ssy/ of these valuce is to

s
ot

mn

function /es Mar
leritimize orecisely thrse democrestic chiices which, by ocver-

roperty richts which s social order is intendeéd

'

riding the very
to rrotect, are most in need of leritiwation. Tn this sense,
these are the democrstic values er excellence; they 1lift
cerxccretic outccomes into e morel dimension. Yet equslity end
sccisl Justice, not to s.eak of the rest, inescevnably feil the
rzretian test of an "icprovement", in thet in reelizing them,
tne interests of zt lezst some reorscons must be sacrificed to

t
tre interests of cthers. Whetever mey be their intrinsic merits,

it is strenfe t2 have tnem cslled *libersl velues’.



Tn the light of such cosiderations, the recent Hegelian speculet-
ion zbout 'libersl dem:cracy’ representing the "end of history"
gopeers rerticularly inesne. Cnly the sttention it hss received
is more so. 'Liberal democracy’® is s curious ccnjuncticn to start
with. However, if it stends for e world, where everyone can assume

rrior consent by everycne else to 211 democratic decisions, that

i

world ic surely enything but & finel resting plece for histcery.
Tt is sinrulsrly fertile in ceeselessly rrcducing and reproducing
distributionsl conflict, for -rozerty rigkts sre never ‘given’,
known cuantities in it. Tﬂstead, they are vermsnently iin pley’
s stekes in democratic -olitics which can recest them to fit the
~ublic interest, the common rood, the will of the mzjority. Ad-
mittsdiy, &1 this hevrens non-violently. Surely, however, historical
cren e, mnoverent need not slways be violent. If enythine, it mey
hwe more febrile, more unstable if it is sheltered by an gcreed
znd all-yowerful cheice rule from the riszs end ccsts of xichErrt
cjr.;nge/,( LW‘ZLS JoeS L\uia—(’.u«%.

113°.
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5. (n the etlics of chcosine ‘soci

Contrsry tc whet might be thousht, & purely rrccedursl scciel
croice rule is ccnsistent with & nurely consequentisl /hence sub-
stentive, content-dernendent/ evsluation of socizl states cf sffairs.
in cmnirotent mejerity and consecuentiglism, even in its nerrow,
utiliterisn version, zre comforteble hHedfellows.

Fthice is either universally wvalid, applying to 211 humsan

(=Y

fcticn if it srplies to any, or - 2s 3enthen would have it - the
~ublic p00d ic in one svhere, wnrivate ethics in znother, and #ctions

in the twc srherse need to te jufred by differcnt yercésticks
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/Lyons, revised ed., 179, 20 ff./ Were one to tske this position,
most of the ethics1 rroblems cof food covernment would be swept
under the crr:et. owever, the rosition would involve countless
mor::11y indefensible Jjucemente, -esides being creshingly bansl.
let if therc are to e no two different ethics et the same time,
individuel ené helistic velues must finé their relztive nlsces,
hewever lzre cr srtall, within one. Should this prove to be slto-
wether iupossiole, the socisl crder these velues motivate mey
iteelf he ethicelly inconsistent. rutting it differently, if it
were helcé thet eny feasible sociel order must becth protect
‘néivicduel rirshts end nromote ecuslity in some relevent sense,
tre two recuiresments could not be fulfilled. Cne could only re-
ute by violetine mertzin individuel rights, that is,
metevhorically srcealking by sinnine. Sin, of course, is an ubi-
cuitcus, everyde: rhencmenon, but it would be absurd to freame

cdecntolovicrel rules tec ~overn tre socisl order thst mede e

@]

virtue cf it and srinted it 2 lecitinete rcle.

I conczegrentielist tyre of ethics might teke the view thet sl1
rurvesive action, Includine social chcice, contributzs to certsin
meels te some cdegrre. 1he scoodness of @cticng derives from the
hierzrchy of vrluer trhet wme'te thesze pc¢sls the chosen ends. Sociel
chcocice helps sttein the ende cf menvy individusls end its vslue
s some crmrosite function of 211 the vrlues theese individuszls
esnocizte with the endc rezcked by it. The ccnsequentizlist re-
conceiliation of :rivets end rublic ethics is ncthing but the
forretion of this cem—osgsite. Tt ig, #g utilitcrisns would wut
it, tha incorporeticon of 211 relevent velues in the esreuments

cf the socicl welfcr» function.
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Be who ssys ccmrosite, however, says acgregated, made into a
whole in some manner, and these fecile words beg s cuestion in-
stead of troposing en snswer. Eerlier in this czper T srecued
the logiczl sbsurdity of celculeting the elvebreic sum of vctes,
cr, in the same vein, cf the srins ené losses of different uecple
and calling the result "the brlsnce of socd". bssentially the
seme absurééty surrcuncs the slbeit wider conseguentielist szttemu
to eveluste social stetes of effeirs by weighing each one by
the individuel velues, inclucding the most abstract as well es the
down-to-~earth, thet the memnhers of society sttach to them. /14/
The ncn-ccgnitivist enterprise to find out the goodness or other-
wise of socisl consecuences, so to svesk, from the horse’s acuth,
'from society itself?, frile fer leck of e ncrse, let aslone 3
horse’s mouth thet wculd speak.

A hslf-way house tetwen the non-ccfFnitivist position thet
rretends to no knowledee of the gcod excert insofer gs it is
the good 6f somecne, snéd rcts trstoed in the imrossibility of
erecrerstion, and the ccenitivist cne thet cleims Cirectly to
1ivine the worth cfastates of etf:’res, is the r course to the
'imrartisl observer' wheo tekes eccount of everycne’'s good from
cne morel moint of view. /1%/ However, there ie ncocthing to comvel
zereement that the morsl point of view he tekes is the right,
cr the only one swonec severgl vright, toints of view, - unless

of course we share it tc stert with. The impertisl observer

!

skings & moral voint of view is, on a close look, indistincuizh-
eble from & mere observer zerely taxinc 2 -oint of view.

L reusining avenue onen to consequentiglism, - T teke it

tc b~ the on >y one - is cognitivist, end consists in sdhering
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to the belief that we can both recognize, znd justify to others,
the renking of good, better snd best states of affsirs on in-
trinsic grounds, without heving to refer to the persons fcr whom
they are good. It is alsc ’value~holist?, msintainine thst it

is reticnel for society, or the rece, the ethnic comnunity, the
Vaterland, to choose 5 stete cf affeirs ragerdless cf which
verticular individuals in society wculd or would not choose it.

Yo doubt rsshly riskineg to be culled to order by classical
rhilosorhers fer misintersretine Lristotle, T shculé@ cell this
double necsition Stoic, épartan and Aristctlean, &s distinct from
the Athenean one thst rays more heed to individuals. It is setis-
fying estheticelly but prec:rious intellectuelly, for it is neither
self-evident nor cen it be ergued fer. 7t supposes z irior comrit-
ment to virtues. Xore disturbinzly it leaves room within its teras
for widely differing kinds of social orders, sore of which look
glorious and noble, others inhumen &nd awful. Tt is rossible to
see these crders in 211 Xkinds of lights /16/, - end this may be
the very resscn wlhy this ethic 2néd tre roliticel phHilosophy
cderived from it is net on'y faulty /for sren’t they 117/ bu

mors et feault than others. Crne is mcved resignedly tc eche fdam
Ferguson that we must try anc rely on law since, unlike in the

ece of Sperten simrlicity, we csnnct rely on virtue. /17/

v e -
reve en etric:

7. Need rrder

Lorc Devlin, in ¢ much-cormented lecture /Tevliin 1965/, once

el

[3)]

scugnt tc estzblish the trus rcle of w as an instrument of
scciel survivel rrther thesn of the r-alizetion of ethicel

vrinci~les, a guide to the rocd life. Fe contended thet lsw is
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needeC to enforce some wcrelity, whatever it mey be, without
which society wculd disinteerste. “hile "disintegrate" is ob-
viously e subjectively twistable word end no two pecple need
s=r<e whether a socciety, - sy, inner-city Americs or post-
socislist Ruszia -~ hss "disintegreted" or not, the drift of the
srrument nevertreless mezkes verfect sense. Devlin’s particular
~oint wes thet it ¢id not settier whet mcrelity the law sought to
enforc ac long as it enfcrced cne. The threzt to socisl surviveal
1 laxity, indiffercnce, indetsrmineteness and
fuére. Diametricslly opresed to this disencsis is Eeyek®’s Scciel
Terwinism, which predicts thet societies 2dcuting one morelity
-nd one ty.e of lew /and other basic sociel institutions/ survive
better than those @dcntine scre other tyre. The test cf institut-
icne is nstursl selectiocn culminating in survivsl for the best.
The bect, in fact, turn cut tc be srontaneous orcers; they hsve
tre hi~hest capecity'fcr survival.
‘n neither the Devlin nor the Fsyek view, however, dc human
ferences fer rsrticulsr v:lues have 8 rcle in the selection
of the cociezl créer. 7s this rcssible, &nd vlausiblet - and if
i+ could be the cese, what would it entsil?
;ositive law influences behsviour by getting norms for it,
reviding for redress end orenticns in crses of their breech.
~ts centrsl subject, sc to susak the mould in which the norms
are formed, is the syswem of rights. Cn cne view, the law ctreaies
tham. Cn another, it ¢iscevers the rifhts thet are there, oTr
cughtt tc be there, and b 1exisletive snd judiciel Fctién traons—
wirich it undertakes to urhclad.

ferias ther into les:l richis,

Simrlifvine, we might consider Rentheu, Austin, Kelsen and most



medern lecel vositivists as hclding the former view: for them,
the legislstor znd the Jucee create rights znd no one else cen.
Mest merecl rhilosophers, nsturnl lewyers ené commeon lawyers
tend to tske the latter view. They see rights as prior to lew,
8s merel truth derived from humen nature or from God’s in-
tentions, or zs imnlicit in the nur-oses underlyine sccizl

Ky
arrenaements. Tt follows, then, that law ig:bepeble of
violetine &s of ucholdine rickte. Bruno Teoni end Fevek in-
cline tc feel thast law nzce b+ the lerisletor is lieble to
violzte rights, law found by the common law judee tends to

clarify themn.

n

Clesrly, however, anv herr Ffistinction between’cresated’

e

ancé ’found® "lew ic somewhet unreel, =s is the one hetween
We (U\l.ﬁ:&,la’uw( cwa-a(u&ab‘c’, AnS o .A‘_rwm, AJLAS}

stetute end judicisllyJwe zre lcokinre for @#nd are predicsuosed

to find. Tt is & commonnlzce now tret discovery is the child
of »reconcieved notinns, thecries. Terhans a more importesnt
and more eenuine distincticn is one between laws tlet do, and
lews trat do nct, restrict pecovmle’s zémissible &né IPareto-
sucerior citiong,i.e. do or 4o not stor tkem fron hettering
their lot if they cen fo so witrout worsenine £nvone e‘'se’s,
Tt i= not evifent to mx wmind that this is the gzme distinct-
icn &s the cne between ’zsde’ and Yound® law.

For the ersnting of = risht, whether it is surovosed to be
n&ede ex nitilo or es the lerzl recognition cf something that
wes imrlicit in morelityv, custom or exrediency. entsils the
creztien or recognition of the concomitent chlisstion without
which the right wouleé have nc velusble content, ens could not

even be exercised. while the riesht is 2 benefit to some, &



the obligation is an /actual or contingent/ burden on others.

In creating the right for sdult citizens to elect their
legisletors snd poclitical office-holders, zn obligstion is
imctosed on the letter to zoide by the election’s result even
if it mesns submitting to loss of office. This obligation ugy
be no hardshin in the eyes of mecst of us who do not hold
nolitical cffice, for why should office-holders have security
of tenure inslead of bsins exvosed to our disrleasure® Ad-
mittedly, in civil life many people do cleim some right to
¢ degree of job security, and the right is sometimes rec~gnized
in that emnloyers assume the corresronding cbligetion. There
are good reascns why this should not be the case in golitics;
our oblireticn to erant them Job security weuld coniracdict our
riFht to elect ond recall noliticiesns, 2 rirht to which they
Feve st least imi:licitly asreed.

Cn the cther hend, in creating or, &s some weculd s&y, in
rivine lessl rrecgrition to, e right to work, =z right teo &

formezl educestion, & risht to “eve sne's arti-tic crastiom

w

exhibitedé, perfcrmed, bought, a right tc be hesled when ill,
& right tc comvensation for drcught or floofd damage snd SO
forth, a different, onerous set of corollery obliretions is

imrosed. Tt may be ssid that the obligor is 'society’, the

whole community or the state; staetine it evnhemisticaliy,.

1=
[}

in such lullebdy n

™

ue~e may obfuscete but does not chenre
the fesct thst the cblicetion will be herne by s yet un-
fes pnated individusle wko must be texed or otherwise denrived

of their rescurcss when the righte in cuestion come tc be



33

exercised.

The right, then, is im;licitly Jjustified by consequentislist
reascnine in precisely the same manner as other redistributive
meesures not hased on rights. Both emount to = change in the
social state of affeirs thet is noct a Fereto-improverent; it is
poocd for some, bad frr cthers but still essumed tc be *good on
belence®, - whether the bzlance is struck by the old-feshicned
utilitsrian vseudc-erithmetic or by scme, intellectually more

resnectable compariscn of resscns for and arainst. Both sre in-

)

srired by the velues of whoever was in fevour of erenting the
right, end both ere justified by szivins values such weights as
will ensure thaﬁ the eggregate benefit-burden hslance turns out
rositively.

Yaging & chanve thet is not & Fereto-imnorovement mey be & vice
on the oft-cited Kantien sround that if one cerson is made better
off by uekins znother worse off, the lztter is used s a means.
Tt may alsc be condemned on the different srcund thst the latter
oerson’s vrichts must not be violated whetever the rooé this per-
mits to »~ fcne to cotters, for riechts are "trurmus® that méist
rr=vail over the co:.mon pcod - &t leest sometimes. /18/ Tt seems

to , however, thst inrosing chenres thet ere not Trreto-improve-~

)

rents ‘nvolwves z ~ossibly mere fundamentsl, epictemic vice: there
it nc way cf sunwortine the rgserticn tret the ccoé to cne rerson
is frez-er then the ed that must be inflicted on the cther to
brne it about. If such ocutcores are ncnetheless to be lesitimized,

this zmust bs dene, not by nreteonding to mersure the inccmmensurate,

o’

ut by invclking helistic velues thegt do not decendé cn commearisons



of the goo¢ of scme to the bed of others.

m

BEauelity, social

(SR

ustice, solicdsrity, humen fulfilment ere

the most often cited holistic velues in supvort of richts that

ares not self-justifyins on simole Ferstien srounds. 4 notable
feature of most of these heolistic veluss is that they not only
comvete with individuel cnes ¢s o s5ll slternatives. They in
¢dditicn sttack end undermine indivicduel velues, ¢islocating them
in the v»reference renking of individusles. Solicarity, to teke one
of them, derrecistes reswonsibility for cneself if cnly beczuse

it recduces its relevence in the frce of hazerds, bard knocks,
sdversity. Ecuelity ic entercnistic to schievement. Security sars
thrift. Sociel rFustice imnu-~eirs ths resvect for sgreements. Eguality
tnd sccial Justice m8y elss act as enti-velues to tne value of
oros~erity, materizl ezse /if the lsztter count as v:lues/, sro‘ling
them with remorse. Cne mszy, of ccurse, r-cognize such asntzgrnistic
nairs, vr-lues sctine =2¢ enti-veluss u-on ctrers, without teking

& view of which are =etter, thcse thst chese or those that are
checed. Whet wne shoueld not de, howewver, is to feien o brlief tret

211 thece vr ueg erz mutusllyv corsistent end tolerrnt &nd cavable

o]
3

0

@]
%

of thrivinc torether in d 'vlurslist?’® socciety.

3

The chservent r-zder uey, et this -oint, feel that he is
hustled trrcuch 2 brutsl chene of scenery with insufficient
wernine., Yor he wes v e to prss fror richts whrhce corollery

=\

cblirstigng we-e Hedinr volunt:rils assumed by the oblirer tior

vilue received¥, to rishts tret foccist-t cives to sore end T
chblicetione thatl cthers are wefe to scszume involunt:-rily. The

former +g thc worlé of civil society, the latter of collective

L

1



choice, cf »nolitics. In civil society, law is meant to protect
end eventuelly clerify rights rooted in original possession or
subsequently created by contrsct. Tn the world of nolitics, law
creates richts and obliretions thet are nct reflections of the
intent of the parties but of the politicel authority; in en-
forcing them, it shapes and upholds s sociel crder of its own
making.,

The pessage from civil society to rolitics, then, i= from
sn orcer thet is vealue-neutrel in thet it hes, &t first blush,
no involuntery feature /19/, to one wheie scme vs'ue is invoked
to Justify the imposition of cobli:ations for the sa“e of rights.
This worid csnnct tclerate velue-neutrality; it would lose
legitimecy if it dic.

By & roundabout route, w: hevc come beck to the guestion

]

gised with reserd to the sociel orfers seen by Lcrd Devlin

anc¢ Friedrich von Feyek, each in his different way. These orders,

mace fer or tested b survivel, sre in e menner of sueskine velue-—
neutrel. At leest, velues do nct 'ley & deier.siins rele in theidir

functioninF, - either bdtcruse, &s in Tevlin, any velue will do
as lens es it is firzly respected, ¢r beceuse, as in Hayek, noc
one seews tc she.e the order in the imaze of sny =narticuler

velua nor is anyone tryins to Jjustify anything in vealue termus.

Tf the emcicsent order nevertheless turns out tc favour certain

[p]

1
cver otherg, thiz will bz the whollwy unintended outccme

eV}
j—
c
m
9]

v
of natur=sl selection in which velues nrevsil zccorfing to the’r
contributicn te the survivael of the *host orgznisin?. HMacedon

overshedows Athens, the barberiens topéle Rome, Cocnfucian lkast
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Asis re2ins economic supremacy over the slothful end feckless
Cccident, - or not. Time will tell. But whatever hatpens and
whichever oréer zreveils for the time being, it preveils for
rezsons thet have nothing to do with anyone’s creference for
the v-<lues that chesracterize the order.

A social crder thet is velue-neutrsl in this sccidentel,
#d hcc sense may be fessible and have good chances of survival.
But if this is all there is to it, it is an unsttractive pro-
nosition. Unlike nsture, humenity slways demanded more than
surviv:1l and ’non-édisinterration’, snd no doudt always will.
Survivoel is s ~rior condition, not the sole object'of the
exercise. looking for more, for a social order that goes some
wey toward letting people choose what t&gz thinx they would

'J'urpu

like msy be a2 Utovizsn embition, but]en irrerressible one. Tf
it ci:nnot be revressed, it is no doubt bsst to indulge it con-
sciously, with open eves, end with the werning flags fluttering.
For, like Fipvocretic medicine, the first commandment of sociel

rhiloscrhy is surelr: "Avcid doing herm.”
8. The fezsible, the admicsible and the rirht.

yzking sure to a2veid coine harm tefcre trying to do gcod
forbids what T cslled, throughout this essay, ‘bslancjng‘, off-
setting the intcrestg,velues and votes of one cerson, Eroubp Or
class against those of enother, &nd determining which should
weigh mere. Doins so is the originzl sin inherent in ¢sccial
choiceﬁ, and though men will not cease sinning nor cive up the

nrectice of collective choice, and though & sociel order cannct
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possibly eradicate this sin, it should not enccurage it by pro-
voxing brazen temptaticns. Least of 211 shculd it dress up sin
es virtue.

There are, ss this essay has kert on insisting, ccmcelling
reasons for ebandenine the effort to evaluste social orders by
eveluating ther full conseguences. /20/ Modern political thought,
in accepting some of these reasons, has increasingly turned to
elternetives thet it is cleased tc call 'rights~tased’,

Much of this thought is, to rut it bluntly, confused and con-
fusing. It seems to me thet it is best understood if we adopt,
et least for the 'rcsent curpose, & threefold classificetion of
the subject of rights-besed theories. This clessificstion has
cne rerit, namelx thet it erouns like with like frem the point
of view tcken in Section 7 about choices that better some and
wron™ no cne. There zre, then, distributive rights, redistribut-
ive righte end ,fer ieck c¢f a mere res-ectful term thet weould Tit/
recdundancies. Distributive rights ere mztched by woluntarily
sgzumcd obliseiions. Kecistrihutive rights heve involuntary,
collectively imcosed chblirations e&s their counterparts. Redunéancie
are not rirshts rropsrly sreakine snd entail no concomitsnt oblje-
stions, but merelwx siernifyv the zbsence of znv oblirstion if the
corresnondine risht is ahsent; but this sces without sayine.

“ith this {rinle clessificetion #t the bsck of cur mind, let
ug arddress the vrodlematicel nature of the crecter rert of
'richts-hesed? rolitics] theories. Their zenerel avnroach is to

troncse 2 nanenly of rigshts selected sc es to corresreond to the

[ S

esgential nature of tre richt-holder, to his basic esrireticns,

to his needs esnd interests thet ere werthy of respect, egnd so



forth. There is little or no exrlicit reference in their select-
ion to the essentisl nzture, needs and intzrests, basic &srir-
ations and so forth of the besrers of the matchine oblirations.
The imrositicn of 3involuntery cblisetions is Jjustified on
the stendsrd consesuentiszlist ground thet the benefit the rights
in cuesticn confer on some is pgreater, cr moreslly more velueble,
t*en the hurden tter imnose on others. There is, as fer as logic
can teke us, only a hole where this ergument sees grouncs. But even
if tre ground were there, it cculd herdly beer the weight of s
richt, whose nature entsile that it simply must not be violeted.
Respect for a right gua rieht cannot be justified on consequent-
jelist grounds which rerresent the ’balance of reessons’; like
Dwerkin’s card-like rights thet ere sometimes trum s over the
rublic interest and scmetimes trumred by it, derendins on the

merits of the case, consequentizlly Jjustified richts stond when,

but on'y when, the »zlance of exvected ccnceguences favours themnm.
Thev do not stend by virtue of & decntclogicel rule thet is
derived from the wvery nature cf richts. /The muddle over
segu=antielly justifiedﬁ ricrhts nerellels the muddle over rule-
utilitarienism. Tn the latter, we #re suvrnosed to choose the

sct that conforms to the eood rule, e.f. *honcur your nromise’
even if keering the narticulesr oromise did not increese arfrefcte
utility. 3ursly, however, it must do, for if it did not, the

rule would not be s soo¢ rule on utiliterien Frounds. Keeving

the rule increases the sccial usefulness of vromising. This is

the resson why rule-utilitsrisnism recormencds that every promise

be '-ept. However, if this is & gfool reason, ceenine the perti



cular promise is utility-enhsncing, breaking it would be utility-
reducing, end sct-utiliterianism would come to this conclusion
Te ddTion d

snyway. It would nSE‘HEEF}rule—utilitarianism to resch it./21/
Utiliterienism connot both judee zcts on the belznce of reasocns,
and serve #s the rzison d’étre of rules that must be kept in-
dervendently of the bslance of reasons, so to scesk reflexively./

Let us et this point rull bsck to the Archimedean fixed point
of distributive rights, thet is rights backed by obligations
whose besis is rock-solid beth enistemclogicslly and morelly.,
We really have it from the horse's mouth that they do exist

hiwmseltf
beczuse the cbligogAsays so. They are indisputsbly legitimste,
for the very’indjviduels who must bear the cblirsticns have,
by executine velid contreacts, each sezarestely declsred their
agreement to bear them in exchenee for value received. This,
then, we kncw con clear evidence. “het else ig sure:
™m a broac¢ sense, rirhts crested by /voluntsry/ contracts

are 211 nroperty riehts. /Note, for 'recisicn, thet nct 11
rroeverty rights ere crerted b ciuntrsct. Some result from uvni-
leterszl sifts &nd bequests, @nd 2 histcricslly not unimgortsnt
ceterery cririnftes in *findins?', inv-ntion, originzl cccuuaticn,
heomesteading., Zome kinde of intellectusl nrorerty helone to
this catepcry./ They Cistribute benefite frcm vossessicn, use,
vield, cor .ore wmr=acisel:y the ;owers of disposition over these
benefits, omong ;ndividuals. “n this brozd sense, employment
centracts, toc, give rise to vroperty rights to the extent that
they creste powers tc disrose of znother’s labcrs in excrenre

fcr inccme, though tre rcower is severelx circumscrihed. The sum

of 211 these riechts determines & distribution.



Lo

in

Whet seems to distress most theorists of Grj?hts—besed{

sccial orders is thet whct T 2sll here distributive rights
be

seem toga bleek, cclé-heerted &nf nerrow base to build e society
ocn. Thev sense & crest vacuum, ané arcceed to fill it with
'bills of rishts?’, ’rursn rights?, ninority riehts’, verhaps
£1so 'gender rights’, ’culturezl rights’, rights to ‘equal
reci.ect end ccncern’, but slso welfare rights, and why not

b3

‘merne

[N

ricghts to 'worth-while ovptions’, ngful life chences’
=n@ co forth. The list ic lepghtenins es time goes on end &s
we Tind new reserves of msensnimity &nd ingenuity for repsir-
ing raps in the web of rights.

Evidently, nowever, the list is & hetercgenous mix of re-
distribative rifrte, redundancies, enc mere oious wishes
trat heve no nmracticesl measnine. As Sen diserrminely admits

ticns tc the list, “goa]-rishts‘

recazréing his cwn tropceed gdcdi

sné¢ the sub-clese ne is -erticularly interested in promoting,
canebility rthtsi, the attemnt to integrete goals end rights
Npather hlurs the Adistinction between rishts that relate to
sc—csiled rczitive freedom end those releted to negative free-
Aome such ae i1ibearty end non-coercion." /Sen, 1982, 2c00./ In
fact the Gistinctions thet are blurred, if that is the riesht
word te ucse, are of ¢ @ifferent zné more fundementel crcer.
Consider in cetail one cof his 4cepebilitr ri;?hts¢ that must
eneble the econcizicr1ly denrived "to make clains on the state"
to rectifx their decrivstion. /3en, 19&2, 199./ It is not al-
togFether clear whetrer they ousht to heve the richt to maxe
such claime, or the riebt to heve tre clsims_met, i.e. treir
denrivetion rectified. The latter entails redistridution in

f: vour of the noor. But if this is dcne, it is done anyway,
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) s
for another reason. &here—dic—yg *Sociszl choice€4made oy the

winning ccalition, &nd it is rert of the concéitions for the
coalition tc function that the-e should be redistribution in
fivour of the poor /rs well ¢s, end perhegps more so, in frvour
of other interests/. The capability richt’ to rectify deprivat-
ion =zdc¢s ncothing to tris.

Partissns of uroliferstinge riehts, however, mirht rightly
rpoint out thet it is cne thins tc ret redistribution, ané guite
encther tc pet it ’es of richt’. Given s cepability right® to
have redistributive benefits conferred, they derpené on the richt-
holder, j.e. the voor, sné nct on cozlition-forminc or other
contingencies of the politicel process. What if nower reletions
shift in ways unfzvoursdle tc the poor?

Y. t is trve thst con-~

o

Muck of this chjecticn i cesuistr
tinuing redistribution devends cn rolitice. Rut it is ecually
true thst continuine to have the rieht to it derends on the
sere rolitics. 3oth sre contin:sent on the constellsticn of
nolitic:1 forces neins fevourszble to the 'geel?, ernd if they
are not, there is no ’canebility’/22/; and for this resson all
redistribut®ve riphts heve 2 certzin -honevness abcut ther,
dressing ur &s matters of rirht scmething thet is s matter
cf the noliticsl bszlsnce.

The other nrossidble interrretsticn cf the ‘capebility right?
we are trying tc understend, is cerhers less trite. Sen surgests
this intercreteticn hy relesting the richt to the freedon of
sveech. The economicelly derrived must te cepsble, ‘ec of

right?’, tc mzke claims. Tf they could nct snd @id not, public
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orinion might ray no sttention to them snd the redistributive
rrocess might vass them by. They must be asble to spesk up, to
demonstrete in the street, tc lend their supvort to one political
entrerreneur rather then another depending on who was most

likely tc sstisfy their claims, etc. Note, however, that they
must be able to éo gll these things, not if znd beczuse they

were granted s right tc make claims, but if ané beczuse noholy

csn vrove to trave contredictory rights to stop them doing sny

of these thines. The economicezlly deprived cen go on 'making
claims® in the same wey as they can wslk, sveak, cleep, rememhber
end exercise their cther faculties. All their feasible opticns
must be sémigsible unless they nrove to be inadmissible; end

to prove that they ere, scuebody’s contrary right must be
rroved. Only then would the econcmically cdeprived heave &n ob-

ligation to refrein from scme form of cleim-mekings or encther,

like squettine cn scmebedy’s oroperty. Feiling proof of contrery

risht, the cepability right is redundant, - it is & ‘*right’ to

30 whet it is edmissible to deo. Tts obverse, nc less redundant,
are AL ail‘rwn-x
is srbié /to dc whet is ferbidden.
We can, of ccurse, &lso seek to erent ¢ right to do whet it

iesible to dc by virtue of another right someboly else

harpens to havef but in that event what we must do is to in-
vzlidnte the lztter’s richt, not to =zive the former cne that
would violate that of the letter.

The important coint is tket peorle do, &s & matter of

eir &dirissible

oy

definiticnal, necessery truth, dispose of t

. i . ) .
ootions &nd neec¢ no sewarete ﬁcapab:llty”:rlghts to some parti-
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culer subset of the 2@missible set. The same zreument holds
with resrect to any cther 'right? such as 'humzn rights?’, which
affirz no more thsn this: whet peoble are legslly able to do
beceuse no one hes a richt to stoo them, they ought to be
legzlly sble to do. This is obviously e redundancy. If, on the
other hancé, scme other-than-leesl eability is meant, perhaps
acney or knowledpe, it is & cztepory mistake to trest the
Tatter es one of richts. Xiechts define the frontier between
the fe=ssible end the sdmicssible. The feesivility of an sction
is not to bes confused with the right to do the feasible.
Neither redistributive rights, noer /e pleonssm/ 6rjght:to
liverties? fi11 & vacuum beczuse there is no vacuum of the kind
t e cculd rossibly fill.
Scme feesible onticns zre inadmissible because ther would
viclet= @ rirht, end this ie verhavs the most evident source
¢f the constreints thet ro intc the msking of the sociesl crder,
- for if a risht is & richt, it must not be violated. Constreints,

however, come in other colours and hues znd frem other, rerhzus

[

€8s evident scurces &s rell. Whet charccterizes the system of
censtreints thet would ¢o best with the tyre of social order
thet causes the least wronw, &nc, is the most commendsble? -

#nd csn 2 svstew of censtrzints be Justifiec¢ without relvinge on

exceseive ireosu- nositions esnhout velues?

‘e Justifying deontic orders.

For rrcascns that sh uld prerressively emerge, T csll an

"excessive presunposition® :bcout values the ette.:t to use



them as justifiers of sny festure of the sccizl order upreventing
Pareto-irprcve tents, or imposine cutcomes that are not reretc-
irproveaents.

Tt crn be readilv seen that ell purvosive actions of s
cerson thet do not inflict @ loss cn another are designed to
brine sbout TFsreto-isprove:ents, for this follows from the
action beine purpos®ve, sné from its crusinge no loss. Thus, e
freely sereed ccntrect thst inflicts nc loss on a third varty is
desiegned¢ to o= a icTetC izprove.ent. The scope of the conceut
extends to scrermes of sociel coeverction: it includes firms
thaet sre networks cf contracts, end zlso the enforcement of
"impcesed” E?retc-ontix?l solut ‘ons in non-coorerative gemes of
t=e rpiccners’ dilermrs tyre. Iriccners’ dilemmas ere trescher-

ous terrajn, #s sre externalities, for it is reletively easy
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-t & sccisl situstion recuires £ ccercive constrsint
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either heceuse the werticirents rre ceught in & vrisencrs’
dilewns or becesuse ther crest= & rernful externelity. In bcth ces

the copstrrint woulé ermuaily help correct & ierete-inferior
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outcore, dbut it iz frr from certsin thet cuch crees cccur es
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cften, or &rs &< *:.ortsnt,

» believinge this; it suffices te

('\

here tec ernlore the yrcunds f
rererk in vsscsing thel & sccisl c¢rder should not :relte room fer
cnercicn on the a-cricristic identificetion of certein stenderd
situstions, such &s nunlic gcods, with rrisoners’ cdilemmas.

Zcme sttemrt 2t testing, or some other cubstentive prcof, should
be rezuired ihct for instence & certeain ruhlic gcoé cdoes heve
the cherecteristics of such & dilemnsz. Crthodox, received wublic

£008s thesry, for cne, is guite insufficient to estesblish the
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case that without ccercion we could have no public goors, or
cnly *too few’ of them. without testing it, one cen st best
reserve judgment.

Conctreaints, however, thet e#re in all probsbility necessary
to ensure thet cur ect‘cns snd interections ere Fareto-improve-
mente, #re e¢ ivso  Justified. Tnasmuch as thex forbid actions
thet woulld herm cthers or viclete their rights, the: demercrte,
within our feesible cptions, the inadmiscsible from the =d-
miscible in such & way that everythine zdmissible is either zn
imrrove .ent or is indifferrnt. The principal constrsints thst
functi-n in the wey ere, of course, distributive rights, tort
laws #nd rule-like self-enforcine sccisl conventions thet fecilitst
co-ordination and co-operation by settine ncrms. Thev are 211,
taken =~lobelly, self-justifring.

Cbviously, rnot 11 constroints ere self-justifving. £ simile

exemrle 315 lezisletion restrictine the freedeoir of contrsct or
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lericgt=tion is r='ently cevebdle cf frustrztine certsin trans—
ections thet would be rareto-improvexzents, acs well ss of csusins
outcones that are nct. Vedistributve sociel checices sre 1robadly
the most imvortrnt of such Fereto-inimicsl constrzints. ™n s
well-Cesirned /2%/ sociel crder, this effect, v ich is at lesst
controversisl, would not be countenanceé unless it were Jjustified.
The justificetion, however, runs into preciselx the same
difficulty #s the evzluation cf socisl stetes of sffrirs, -
which of course s wist we should rneve expected. Twe svoroactes

re mescible. Cne is straishtforwsrd conseguentielism, or cne

[o}]



of its specisl versions like utiliterianism, combined with
non-coenitivist mets-etrics. Witk this sporoach, one would

se thest the lew, convention or other conétreininp institution
ie not intrinsically gocd,/and we wouldn’t know it if it were/,
but it is ecod b ceuse it fsvoursbly influences the interests
of the seople whe sre zffected bv it. Since, however, the
constreint in cuestion %tas been defined as having effects

that sre not pure Isreto-imrrovedents, it cennct be good for
z11. Tf it is £ood for those who. gain from it and bed for those
who 'ose, the Justificstion must hcld on the bslence of
rezsons cr not et 211. However, ss we have erpued in Section

6, "the ereester rooé of the geziners outweighing the lesser

b:d of the losers"” is, strictly soeakine, gibberish becsuse

it comprres inccmmensurables. Hence it cannot justify the
corstreint.

The cther evorcsch, & frankly cognitivist justificetion, is
at lecst coherent, rctentially reticnsl. Here, we would arcue
flet & constresint is conducive to & velue thet has intrinsic
wortk inde-endently of, or over end eove, the geins and leosses
2f the individuals its orerction affects. As fer ss T czn judre,
trece wvelues must be helistic, 'referred by 2 nert for thg

whole. /24/ Crosen by scre decisive rart of society or of

0n

course the lemisleter scting on its behelf, such vilues im-
vinse on everyone whose ootions ere restricted or rencered
more ccstly by the constreint. rerhens unexvectedly, the
analoevy with the arsunents of oection 6 continues to hold

in the ccenitivist context as well: eguality, distributive
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Justice, universzl love, soliderity, the intrinsic worth of
ert or, why not, of “rulti-culturelism® thet cannot survive
on jncividusls’® volunt:ry supvort glone, netionel preatness,
znd such cther velues zs the nccasicn rey cell for, can all,
without loegicel difficulty, serve to Justify any configurstion
of ncn-self-justifying constrsints. Tt suffices to imrute a
ereat enourh intrinsic wort* tc the csrticular velue the con-
streaint frvours.

Temnting as it would be stor =t this reint, the story hsas

#n endinr it behicves us to resch. EFe who se¥s constreint say

0]

enfercenent. ZJome conestreints ere self-eaforcing in the srecisal
sense that éncurh of the constrzined individuals find it worth
their while volunterily to invest efforts or cther resources

to Jeter violstions, without e s:ecizlized agency /e.g. the
state/ hevine powers to force them to contribute the rescurces
in cuecsticn. Other ccnstrzints msy reouire enforcement in the

ot

evervcay sense cf coercion, threst of sanction, compulsory
contricotion of the(@%u“ce~ needed/l The vwrohlem is & csse in

Tublic conds theorv, &nfé ig not firectlv relevant for the

9]

rresent. More relevint is the adecuscy of any enfcrcement,
voluntzry or ccerced, w'ether the resrect for the lsw can bde
mainly, let slcne w»ollr, 2 matter of fear of sznctions is a
cuesticn lesrel philosanty tends to snswer in the negstive.
Whet 3g true of lew is ~rchebly even truer of rule-like ccn-
venticns whose sancticns are usuelly less relisble. Moreover,
resvect is scmewhet brecefer end mer= demandins than mere

obedience. Even if & lerece aecsure of obedience cen be
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cecured by enforcement alone, a corresvonding measure of
respect prcbebly cannot be.

Arart frcm senctions, cvecnle cen heve two kinds of
reasons to resvect constreining institutions. Cne is devendent
on content or contexd or both. T stey within a rule beczuse,
21l things considered, it is useful, beneficial, in most
circumstences it is nct %oo'constraining but only ‘rezsonably’
so. Jf this were nct so in a verticular cese, T wculd not
wish to cbserve it, an¢ might try to violete it, dervending
only on the risk of beines founéd out. The other kind of rezson
is content- or context-indenmendent or both. T cbey the rule
hecause it is & morel duty to rescect rules thet quelify as
such by virtue of the suthorit: of the rule-giver, the object
the rule is meent to secure, or becesuse everyncCy else resrvects
it. My ob dience dces not denend on the merits cf the czase.

T do not refrain from %illing & vperscn because 7 think he
deserves tc live, nor from msimine him becsuse he ’owns his
body®, nor frem stezling his rrorerty because he eerned it,

or needs it mcre then Y. T do not dc any of these thinss Gte-
csusge it is my dutx to refrain frcm tkem. Areusdly, gll rroper,
Fenuine rules sre cecntologicel in this sense, beczuse if they
were to be observed only according to the merits of the cese,
trey would dewand no more than wret 8¢ hoc pragmetism dicteted
EnYWEY, and . would serve no curpose of their own.

Tt is essy to sccent as deontologicel rules the constreints

]

thzt we find to be gelf-justifvine. Accentance goes with the
grein, it is 'naturel® inasnuch &s self-justifyins constraints

refsr to & bzre handful cof minimsl first principles, ané little
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else. Peocle must be left to choose what they prefer if they
can co it without violeting anybocdy else’s rights. Rights
gre mztched by oblirzations. Cblireticns asrise from torts and
oromises. Torts must be zvoided or redeemed. Fromises are
made to be kert. Froper:iy is creested by finding and contract.
Eech of these breic nreoceots is undeznsnding in terms of the
morsl theory that suvports it. Moct of them, in fsct, lsy down
behaviour norms that seew to be part of our ecenetic heritage;
vert of it we shera wifh our simisn coucins. /Eibl—Eibqsfeldt
1984 L4z 4el . z1s0 Eibl-Eibesfeld /1967/ 1978, 489-422, 620-
£22./ A& socizl créer whrose nan-physicel constrzints cen lersely
if not wholly be derived from such undemending crincivles is
likewice uﬁéeﬁanﬁjn?. Constresints requirine dustification,
on tke otter *=néd, msx cr mav not be assimilated to ¢eontologicel
rules b; 2]l concerned. ihe holistic vrlues they cdeprend on are
Fresunicsitions thet conform to the 10rsl intuiticns of some
but nct of cthers. Huck cresu.mositions zre ’excessive? if,
£5 T believe tc he the cese, they are resnt to elevete the
constraints in guestion to the rank of cdeontologiczl rules.

ur regourcas in

O

"t is not & merel duty to surrender some of
craer to vremets eauelity. There ss nethine mors1ly binding

3bcut 'sccirl choices? by virtue of the feact that they are

‘democretic’.
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NCTES

1. Anscombe, G.E.M., 1957, states: "... the thing wanted is

st a distance frem the immediate acticn ... /which/ is cel-
culated as the wey of wefting ... the thing wanted." 45.

2. Coleman 1285 o 114, Also J.W.H. YWetkins, in Ryen

%z, T.e. tret the swerm is in Vesh-equilibrium.

4, Tor Charles Teylor, a notcble adversary of thilosophical
individuslisz, one csnnot both sdmit thet not st 21l ’ultimstely

vsluable?

]
o7

roods sre Civisible, end adhere to tsocial stomisrt.
Teylor 1073,

5. ¢f. T.#. Scsnlen, 1578, 1988: "I depart from the classicel
utilitrriasns ené meny of their medern fellowers in rejecting
dective rrefersnces es the besis for the velueticn of out-
comes. This role is to be plaved insteed by an ethicslly signi-

ficrnt, cbiective notion cf the relative imcortence of verious
b

z. Qf. ¥liext, 1787, SoP-5¢c6, who stresses thet fer the cog-
sitivist, ncruative stunderds cen oe stegcricelly Justified;
scinehods csn hove & leritimete cleim to know what is good with-
cut knowine such centincent elements as the circumstences under
which it is ~cod, ané fer whom.

Cf. £leo, for & rosition thet is tentatively both ccgnitivist
3cenlon 1977 renr. in Weldron 1984, 143 and foot-
mete: "their velue does not rest on their beine rood for parti-
culer individusle..." "Ferhars all convipcing appeals to these
notions cen be reduced tc instrumentel eresuments, but T do not
ot urssent see how."

7. Of course if fewer than two could block it, it would be a

unsnizmity rule, hot 2 collective decision rule.
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8. Jope Boniface VTTITI decreed thet "zeal should not be added

to zeal nor merit to merit, but only one number to encther".

His resson was ovportunistic: he sourht a mesns to overcone
squabblins ahout the relative zeal ancé merit of bishops stendine
fer opposing points of view. Cver the centuries, however, eny
differentizl influence over collective decisions has come to

be seen &s rerrehensible, merelly wrcng, a felsificetion of the

true will’ of the recple, hence of the rasult that ’chould

have been’ cbtesined. wh; this has come tc vess is s cuestion

thet would reray study, but is well bevoné the scone of this

naver.

9. Incomrencurcbles are, of course, neither grester nor smeller

nor equal to esch other. For ‘greaterﬂ, one c&n reed better,

woerthier, more imnortsznt. Equels are necessaril: commensurable;
mer dud e wis

it suffices to declesre them/to be ecusl to solve the egcregetion

M eredd ) mase S b soloed declarics e 4 e —
zroblemr. “ uﬂl/]b\f!‘l o= .swusl—- M%Z:& m'su L-:stuu(w g gv_f &K—‘c,vaa.J .

lo. Tt is & “prudential“ fault of demccrztic decisions that they
do not seem well designed to cerve the interests of the vcters,
excert tucse in the uncommitted middle whose ec¢hesicn is sought
bv both of the twe comuetin~ helves of en electorste. Tn urectice,
tﬁis tends to t:ke the form of redistrinution from both the rich
end the voor towsris the middle. /Health and educstion services,
an¢ the "rovisiocn of meny osublic roods, egre widelv considered

to have a radistributive affect in favour of the middle-~income
grouvs./ In zbhstresct m dels, the median voter theorem expres;es

the sane prenomenon: both trose snove end below him get the

stort end of the stick.
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11. Tt is erguable, however, that no such rule csn be tesken
literallyv, and simple majority rule in rarticuler cannot. If
the winnine coslition ruthlessly abuses the potential cffered
by the rule, the losing voalition will cease to sbide by it end
will rebel, strike, sebcteée, emigrate, send its capitel abroad
or whetever. We cen/?Eﬁgrt tc what T cslled adove the thetural
methoG?® of making vollective decisions, where the result aporoximate
thet which would obtzir if cne part of society had to $beat into
submission? tbe cther half in order to obtzin it. The result, in
cther worcds, will H=@m reflect all the relevant power relstions,
including of course the reluctance of shouldering the cost of
using power.

This idee of the ultimste contestebility of vrocedurally correct

ecision

(o8

n

thet defy underlying zower relztions is put forward
in = most cririnzl essay by Fetrick ¥inforé /#inford 1¢91/.

Society's ﬂcore“, for ¥Minford, is & cosliticn thet no altern: tive
by g st C“*“;‘;(,vw)/
cczlition cculd defeetf .n the core, the distribution of vower
/asné rroperty/ is stsble. iny other djstrjbutioafust in the long
run be overcome or overttrown by encugh citizens using their
caracities and endowments to that end.
12. Under rigorous assumpticns, if cumulative deficits incrcase,
necrle incresse their savinFs pro tanto to msintzin the wealth
/real inccme/ they intend tco bequeath to their descendants.
/Berro, 1974/. Alternstively, ther cen stop voting for deficits.
ts conosed to the sSerro theorer, there cen be ¢ cese where peorle
would rather leave no beouests, or best of &1l negaetive bequests

if tret were rossible. They are, then, rpeguest-constrsined” and



53

will cet.par. vote for growins cumuletive deficits. /Cukier-
nen and Meltzer, 1089,/

13. The trsdeoff between redistribution znd the national income
eveilebhle, combined with the mesdisn voter theorem, »rovides

the ecuilibrium distribution of -ost-tsx income, the shere of
naticnal income absorbed by government, enc¢ the degree of in-
equality in Meltzer and Rickers, 1781.

The ¥eltzer and Richerd result, i.e. that the medisan voter
would stor votins for more rcdistribution a2t a point where his
Post-tox income wss still lower then the saversce post-tex inccre,
would no lon~er necessarily hold if one abandecned their assumption

thet redistrioution is effected by proportisnel tsxation end

ct

return of the rroceeds by wey of eaual lump-sum payments ver carut.
There is no reason why redistributicn should be non—éiscrjmjnat—

ory; there z1= xeny reasons why it should be discriminatory.

Supnose t'at the medisn votsr would lose by votine for more

recistribution. #11 those poorer thzn the medizn voter, however,

would eke rreester reins if he did. They could overcompenssgte

him for his loss from their seins. Hence trtey coculd induce him

te vete for more redjstribution. Tts pattern will be discriminetory

inclucin~ e trensfer in favour of the medien voter from the rest

of the winnins ccslition, which the winners cen profitably grant

out of the zdditional loss the extrs redistribution imooses on

the losing ¢ozlition. This remeins penereslly true even if the extr:

redistribution has @ neeztive sum. For it does nct matter to

the winners thet the losers lose more than they ggin, &s lone

as they =zsin scmethine.



14. As Thilipps TFoot reminds us, "J .S. Mill notoriously found
it hcrd to pass from the cremiss thet the end of esch is the
good of esch to the groposition thet the end of sl11 is the good
of 211", Foot, 1985, repr. in Scheffler, 1988, 241.

15. Hsrsanyi, in Sen end Willieas, Utiliterianism and Beyond,
1982, 29. The impartial cobserver trs ’ethicel preferences’ that
are, so to sceak, not his cwn. Hi= evaluations ere, in the
jorezon, 'eveluetcr-neutral’. Unfcrtunstely, this c ndition cannot
ensure thst another impartiel observer shculd arrive 2t an
evalustion that is even.approximately the ssme. 'The 'ethicel
rreferences® cf two observers way be both imcvartial without

heinge unigue, and their evalustor-neutrel evsluations may well
differ, - whj;h lesves one wendering what 'evelustor-neutrel?
pern-rossibly~Rest. rally amnowmls G.

16. Apolorists of the nafion state ss veluable enough to be

woerth env individuel sacrifice, &nd .reny ideclorsists of tctelitsr-

1o

an svsters, evidently see trem in cne lirht, esesncstic value-
reletivists in snother, - there are, no coubt, other 1lirnts seen
throuegh other prisms.

17. Cited by Rawson, 1981, 3249,

18. Cf. Dworkin 1276, who invokes rirhts #s cerds that sre sone-

-

times trumcs over the cerd cf the com~on r00od, sometimes not, -
which ceré telkkes the tTrick de.endiny cn which is becked b the
we*ghtier errument. Dworiin rewsine hlissfully unaware of the
vacuits Oimkﬂ-&{“&‘u“jum‘ \.Jc,lzLic‘w Aeasews wu:ai.‘ MaNL .
1°. This iz merbans en unusual way of steting the sufficient

cendition for velue-neutrslity. Tt scrines from the idea thet



when each chooses what he crefers, no choice is swayed by a
velue other than thet of the chooser. Obviously, vzlues do
influence cheices in & truistic sense, without this necessary
truth contredicting velue-neutrelity. "To each, his own vclues"
mekes the social order vslue-nsutrsl.

20. is rhilipps Foot puts it by way of concluding her elegant
[

4
anelysis: we /must/ accustom curselves to the thought thst there

im: 1y ¢ blenk where consequenticlists see the bhest stete of

-
n
n

]

gffzirs.”" Foot 1785, renr. 3in Scheffler 1288, 242.

21. "To Justify & rule is, smong other things, to justify nct

ecting)on cccesions, cn trhe balsnce of ressons." Rez in Fecker

encd “az, 1977, 220-1.
. f,p\rm

22. Tt ie possible but not ==E=reebeeID thot it tekes 2 bircger

shift of oliticrl forces tec 1erislate away, or gurteil, the

(Q.d,tuw GA’:f‘_k ‘7:9)/
recdistributive ‘entitlement’ of 2 rrcup/than tec 2lter the

discrationery disposifions of the bud~et &né crsuse the save
groun & comrareble losé} This r:trer seccnd-order pessibility

is heraly tre coal the ¢dvocacy of recistributicn 'ss of richt’
hes in wmind.

£%Z. Without professinge complete coniidence that society ss &
whele csn develop ané functicn ss e “"spontaneous order', T
should certsinly not wish to exclude it either. Hence T am not
imTlyine thet ‘well-designedh must be a matter of conscioug,
bconstructivist? desiezn. T must leave the msztter open for

now,

\

24, Tf s vslue were unenimously ?referred,/fg;cing it dcwn our

.

WA N - . .
throets = be & pleasent exrerience for all of us. The
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constrzint which feorced it would in some bizarre sense be

Fareto-ontimal. Tt would, however, nresumably be redundant.
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