Committee VI DRAFT--8/15/92
Values and the Social Order For Conference Distribution Only

DISCUSSANT RESPONSE
by

Anthony de Jasay
Author, Economist and
Political Economist

Cany, FRANCE

to Erich Weede’s

FREEDOM, KNOWLEDGE AND LAW AS SOCIAL CAPITAL

The Nineteenth International Conference on the Unity of the Sciences
Seoul, Korea August 19-26, 1992

© 1992, International Conference on the Unity of the Sciences







[CUS-1992, (ounmittee VI,
Cousuwenls ove WEEDEs paper by Aoole JATAY

COMIENT ON WEEDE'S'PREEDOM, KNOWLEDGE AND TAW AS # Lecen
" /ﬁyuf/ ¥o/4
SOCTAL CAPITAL

by Anthony de Jasay l
\

e

"Bocial capital®, we are told by Coleman, "is defined by itsa
function". Paralleling the function of physical capital, it is to
determine what economists ocall 'total factor productivity'. Social
capital is simply @ portmanteau term for whatever is resppénsible
for those increases in meterial wealth which cannot be imputed to
apn:increased input of any factor of production (labour or physicel
cepitel), This detinition is useful only if econometrice can reliably
isolate changes in output that eare attrivuteble to changes in material
inputs from those thatm are not. Supposing, hbwever, that this could
be done, the definition would still be unsatisfactory. Knowing what
it doem (it "causes productivity") may perhaps assist us in finding
out what it is, but is not the same as being told. Nor is it more re-

9
vealing to earm. .

that it, or rather the several entities composing
it, are "aspects of msocial structuren, "facifhtaxe certain actions» of
those "living within the structure", and thgt they are norms and in-
atitutions. The potential content of such words is far too indeterminate
to be of much help.

Dr. Weede, rightly seeking to fill empty shells with more definite
content, goes on to propose freedom, knowledge and the law ag three
of the principal, or perhaps the three principel, consgtituents of
soclal capital, They usefully supplement the functlonal definition to
the extent that they are themselves well defined and understood. His
paper in essence ig an explenation ofhow they contribute *° to what
social capital is supposed to do. He devotes, I think wisely, less
éntention to knowledge and how it works, not because knowledge is less
important than freedom or the law, but perhaps because social science is
not we2l placed to understand ite ebb and flow (for an attempt to do
go, cf., Mokyr 1990).

1s FPreedom, "Eque) Maximum Freedom",and Gollective Decisions

Freedom enters into social e¢apitel In an ingtrumental role. Typ-
ically, it will increase productivity in a variety of ways. It may also
act to decrease it, notably in weakening authority, waledng for vtoo



much" mobility and loosening social structures. However, Weede suggests
thet since freedom 1s valuable in its own right, the burden of proof
should always be on those who proposme to curb it on instrumental grounds.
Failing such proof, we take it that social capital increases with
freedom, and if we want more of the former, we ought to maximise the
latter in some sense. '

Phis is where the difficulbty begins. The paper before ug, falling
in with the practice popularized by B2¥*%, posifs the lexicographic proz-
ity of freedom, and calls for maximising it subject only to a distribution-
al constraint: every one is to have the greatest freedom subject only
to the same for pvery other. However, it is not evident that eifher
“meximum® or "equal" freedom have any ascertainable meaning any more than,
gay, equal happiness. (Maybe equal freedom is simply intended to mean
equality before the +®% _ but if it is, why mot say so?) Two different
person's fneedom may well not be commengusaje, and cannot be quantitatively
compared. Hence there is no compelling ground for inter-subjective agree-
ment about the greater, squal or lesser freedom enjoyed by dlfferent
individuals, or in different states of affairs. ¥For some, strenghened
in their convictions by the language of'maximum eqpeal freedom, the rich
will always be freer than the poor, socialism will slways engender more
(or more "real") freedom than capitalism. Neither measurement not dialectic
can do anything about ths. Bqual freedom®®BP%% be identified factually
nor, I believe, specified logically. An attempt to postulate the con-
straints of a variable in terms of iigelf (roughly, the conastraint of
maximum freedom is intersubjectively equal freedom) is indded liable to
run into this ind of desd end.

Under the "maximum freedom subject to equal freedom for all' formula,
the gates of argument are thrown wide open.to claims that the existing
n3istribution" of freedom is mnequal, that, maximisation requires umore
tpoaitive" freedom even at the cost of less "negative" one, or that freedom
can be inereassed by recognizing more, and more equal, rights. The formula
positively invites such cleims. We are familiar enough with what they
bring in their train, Most of it is sdverse, and not only for social
caplital.

It may be helpful for closer reasqning, not to focus on freedom as
the objective, the maximand, but ratherﬂlet it emerge as a sort of
residual, a product that meterializes if we redefine the constraints
surrounding it. With respect to a system of deontological rules, &
person ig free if he can choose, without risk of saenctions, eny feasible
action available to him that does not violate thase rules. Actusl pro-

hibitions, de$inad by social conventions and the law, may or may not comn-



form to the deontologye. The question of freedom, then, is reduced to
fairly down-to-earth oritical inquiry into the conformity of prevailing
conveations and laws to what we accept es deontological rules.,

I largely agree and have 1little to add to Weede on collective
decisions. He is undoubtedly right to submit those resting on prior
consent to the same severe criticism as coercion, - though once he has
posited the distinetion, he might have gone om to explain it, for by
no means do we all agree on where the ome ends and the other begins,

Now and agein,the paper runs the danger of preaching to the con-
verteds "Government by consent is less valuable than the limitation of
the acope of government" ig a finding I would beartily endorse, but that
would count as gratuitous by the values and preferences of those who, by
conviction, hape of gein or both, stand in the opposite camp. Do we
override them to uphold Weede's findhgg? - and how do we meke them
bow to our value Judgment? - or can we validate such findings on less
contestable grounds? Praise of the "market does not seem to be either
robust enomgh or sophisticated enough for the purpose.

2. Is Taw Social Capital?

It has become faghionable to treat the existence of gocial rules,
and more @mrrowly the rule of codified law, as instrumentally faluable,
a gort of intongible capital good that has a positive yield and is worth
maintaining and perhaps enlarging, almost regardless of its substantive
content, The standard arguments for this view refer to predictability,
eese of coordination, and the resolution of prisoners' dileammafd by
girtue of the institution of enforceable, credible, binding commitments.
It is teken as read thet the latter presuppose the rule of law., Weeds,
while conceding that in some cases precitebility may be actually less
productive than its absgence, geemg on the whole sympathetic to this view.
He also seems to accept Max Webert's thesgis about the rule of law requiring
2 monopoly of adjudication and enforcement.

Though logiceally independent, the view that almost any law is better
than no law tends to go hand in hand with the idea that law is prior to
property)and the state is prior to the "market®. The paper before us
states baldly that propexrty rights "result from collective decisions %0
respect them". Strictly, however, rights do not result from decisions to
regpeot them. They are antecedent to any such decisions. They may be

regpected even in the absence of collective deciesions to do so; and



they may exist even if they are not or only imperfectly respected. (Let
us note in Ffeirness thet a reakly dishard legal positivist would disagree
with this stetement, bu%/gg%%eﬁginstream legal philosophers would nots,)

Property rights, in particujer, result from first occupation, and
transfer by contract or inheritance. Their respect, in turnm, results from
a variety of sources, including first of all the efforts of the right-
holder %to protect his property; its recognitiom in custom, religion and
woulture®; spontaneous mutual aid in reciprocal protection; and so forthe.
The enforcement of the law of property and contract by a centralized,
v_..r :state=-like authority is no doubt an important element, but it 1s
contingent on time and place. It will reduce, though not eliminate, the
owner's private costs of protecting his property. On the other hand, by
converting a large part of enforcement from a private into a publicely
provided good, it may well increase its total cost, I% algo brings in its
wake allocative and redistributive comsequences typically associated with
public gooda. Inefficient dslivery, Wasteful use, asymmetries between the
incidence of costs and of benefits (L ° *  upent-geeking") are the notorious
oneg. They would tend to decrease total factor productivity, hence cannot
be conducive to social capital.

The eclaim thet the rule of law, in the sense of "collectively decided"
codéfied notms enforced at public expense by a single suthority, is a
pre-requisite of the "ﬁgﬁtegffggifﬁﬁéﬁgsa historically contingent. It is
trivially valid if "capitalism" and "market" are defined as interactions
where binding commitments depend on such authoxrity. But it suffices to
recall that in esntiquity as in medieval times, morkets flourished without
publicly provided contract enforcement, and that in modern times both
international trade and interstate relations abound in cases of credible,
binding commitments without any manifest need for an international government
to enférce them (cf. the wealth of empiricel evidence cited in Benson 1990).

Par from law in Weberts sense being a necessary enabling conditidThn
of capitalism, end far from almost amy law being more productive %than xo
law, its contribution to the efficlency of social arrangements can in all
likelihood range from the strongly positive to tEgéaﬂﬁiseably negative. Cases
that look suspiciously like being located in the . ¥ _.ve half of the range
would include Russis prior to the reforms of Alexsnd$€ . ; TII; Bourbon Spain
and most of the Latin American countries which were saddled with her legal
and adminietrative legacy (cf. de Soto, 198 , for hopror comics on what a
gtifling legal system is doing to Peru and the Peruvian poor, whose sole
egcape route 1g into the "informal, extra-legal economy); France, where the



spirit of Colbert and the triumphantly unbroken line of his successors
has bred, and keeps in being, an overdeveloped and meddlesome system of
e¢ivil and administrative law; as well as the United States, whose constit-
utional evolution has tmmmed the common law into an immensely costly

dead weight and subjected society to the wasteful and parasitic reign

of lewyers. lMoreover, there are reasons to fear that the post-Maastricht

suspect

European Community is in a fair way to becoming one of these
Lountew=prodmebive Cases,

Weede admits that "the content of the law itgelf matters”, though one
wishes that he had laid more emphasis on this (Benson 1992 complements i
in this respect). He notes that the producyivity of the rule of law "largely
dependa on whether or not 1t succeeds in the t'domestication of authorityr'w,
Law must not be "arbitrarily" generated nor interpreted by rulers, including
democratic majorities. What, however, will stap them from serving their
interests by doing so, or (what is apt to cause more harm) from imposing
on the legal system a well-meaning but muddled, incoherent comception of
the public good? If my reading of Weede's paper is right, he thinks little
of constitutions as meta-laws, as guarantors of limited government, and I
think the balance of argumente strongly supports him. A constitution can
at best reflect the socisl forces interepsted in ite meintenance and that
wish to limit government., It 18 not in iteelf a force to limit government.

It doeg not generate any limiting force that was nhot there in the
first place, nor should we expect it to make existing forces more effective.
If so, what appears to follow is that it is not law that domesticates
authority, and it is not law thet comstitutes social capital. Instead,
soclal capital is whatever maskes for the rule of good law1 and minimizes
collective decision-making. Despite Coleman's assertion that it i%gnot
located in people" (but among them), it wvery much looks that in the last
analysis gocial capital, or a large part of it, consists of values, beliefs,
standards of conduct that reside, so to speak, in people's heads. They con-
dition their mutu al dealings, permit reliance and trust, and determine
what they will or will not stand for. This is what ultimately decides the
gort oi law they will produce, accept and obey, and the kind of government
they will g®t, tolerate and deserve.

3. Accumulat ial Capital

Physiceal capital is accumulated by joint axts of saving andk investment.
The two must be coordinated, bui there are impersonal mechanisms to perform

this more or leams effectively via income end interest rate adjustments. By



and large, physical cepital grows or ghrinks as a respult of purposive
individual decisions. People expect to profit from their own saving and
investing activities. This is not or not so clearly the case for social
capltal, No individual act is obviously and directly designed to increase
sooial capital, and it is hard to see how a person, acting on his own as
davers and investors do, could hope tp profit from 4————= trying.

At the same time, whatever the difficulty of defining and measuring
it, (except tautologlcally by total factor productivity), we nometheless
think we can perceive social capital rising or falling both over time
and acroes space, with its major movements being, a&s it were, viaible to
the naked eys of the historian. We are perhaps moxe prone to notice as
it shrinks with the decline of ocivility, public mores and standards, -
just as we are more sensitive tgu¥f33"tangih1e" capital shrink with personal
dissaving, the fly mnow, pay later economy, corporate losses and endemic
government deficits. But why socilal capital shrinks or grows when it does,
and what are the policy wvoriables that would make it grow rather than shrink,
ig something we kmow very little about. Part of the answeﬁéay lie in the
incentives people have for keeping promises, meeting commitments, develop-
ing relations of mutual reliance and aid, generally acceptable conventions
and their sponteneous enforcement. The growing domipance, not to say in-
trusion, of statute law and enforcement "from aboven, the generslization
of welfare entitlements and the high proportion of publicly prqvided
goods , however beneficial they might otherwise be, would presumably
reduce these incentives, and hence also the personal virtues and the
interpersonal ties they generate, Other answers, other reasons are no
doubt possible. Dr. Weede did not address this problep; one can only
wish that he had tried, anééﬁﬁsa‘é he will try mext time round.

August 1992



Endnote

1 I use the question-begging term "good law" kunowingly. Space does not
permit & disquisition on good law. The smpectrum fraom convention, custom,
customary law to statute law (cf. Benson's distinction between customery
and authoritarian law, Benson 1992 in this volume) is probubly well cor-
rekated with the spectrum from good law to bad law.
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